
 

 

 
UNDERSTANDING RECENT CHANGES TO CALIFORNIA’S PROP 65 

 
I. Effective Date:  August 30, 2018.  The old warning system expires and new Prop 65-

compliant “safe harbor” warnings are available, as are “short form” warnings. The new 
warnings will be deemed “clear and reasonable” within the meaning of Prop 65. 

 
• The new warning regulations apply to products manufactured after August 30, 2018. 
• To allow for a reasonable transition period for businesses to begin providing warnings 

under the new regulatory provisions, businesses can continue to use the old warnings in 
manufacturing until August 30, 2018.  Products manufactured before August 30, 2018 
with the old warnings on the package may continue to be sold. 

• Inventory of pre-printed packaging with the old Prop 65 warnings should be discarded or 
over-labeled with the new Prop 65 warnings if it is to be used with products 
manufactured after August 30, 2018. 

• Previous Consent Judgments 
  
o Parties to the 1996 Consent Judgment for firearms and ammunition may choose to 

continue to use those warnings for firearms and ammunition but must use the new 
warnings after August 30, 2018 for other types of consumer products not covered by 
the Consent Judgment.  

o However, it is an open question if Consent Judgment warnings are considered 
substantially equivalent to the new “safe harbor” Prop 65 warnings. Check with your 
attorney for advice. 

 
II. What Are The Significant Changes?  

 
• New “safe harbor” warnings and “short form” warnings; 
• At least one listed substance for each health risk (“end-point”) now identified in all “safe 

harbor” warnings; 
• Website warnings required for products purchased via the internet; 
• Catalog warnings required for products depicted in catalogs with California sales; 
• Warnings in language other than English (in some cases); 
• Clarification on the roles and responsibilities of manufacturers and retailers, and; 
• The new “safe harbor” warning language is not required, but it is deemed Prop 65-

compliant. 
 

III. New “Safe Harbor” Warnings 
 

• Refer to the Appendix for examples of warnings. 
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IV. New “Short Form” Warnings 
 

• Refer to the Appendix for examples of warnings. 
 

V. Warnings in Languages Other Than English 
 
• Refer to the Appendix for examples of warnings in languages other than English. 

 
 
VI. Who is Responsible for Providing Warnings? 

 
• The new regulations state, “the manufacturer, producer, packager, importer, supplier or 

distributor may comply” with the new warning requirements “by either providing a 
warning on the product label or labeling . . .”  OR 
  

• By providing “written notice” directly to the authorized agent for a retail seller, along with 
the warning signs or other materials provided by the manufacturer.   
 
o Retailers thereafter must confirm they received the notice and must use the warning 

signs or other materials provided by the manufacturer. 
 

• BUT, a “retailer” may still be responsible to provide warnings if:  
 

o The retail seller is selling the product under a brand or trademark that is owned or 
licensed by the retail seller or an affiliated entity; 

 
o The retail seller has knowingly introduced a listed chemical into the product, or 

knowingly caused a listed chemical to be created in the product; 
 

o The retail seller has covered, obscured or altered a warning label that has been 
affixed to the product; 

 
o The retail seller received a notice and warning materials for the exposure and 

thereafter sold the product without posting or displaying the warning, or; 
 

o The retail seller has actual knowledge – that is, specific knowledge of the consumer 
product exposure received by the retail seller from any reliable source – of the 
potential consumer product exposure requiring a Prop 65 warning, and there is no 
manufacturer, producer, packager, importer, supplier, or distributor of the product 
who: 
 
§ Is a “person in the course of doing business” under § 25249.11(b), and; 
§ Has designated an agent for service of process in California or has a place of 

business in California 
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VII.    Acceptable Methods for Transmitting Warnings to Consumers 
 

• A product-specific warning on a posted sign, shelf tag, or shelf sign, for the consumer 
product at each point of display of the product; 
 

• A product-specific warning provided via any electronic device or process that 
automatically provides the warning to the purchaser prior to or during the purchase of 
the consumer product, without requiring the purchaser to seek out the warning; 
 

• A Code-compliant warning, including “safe harbor” warnings, on the product label, and; 
 

• A Code-compliant “short-form” warning on the product label. The entire warning must be 
in a type size no smaller than the largest type size used for other consumer information 
on the product. The warning shall not appear in a type size smaller than 6-point type. 
 

VIII. Internet Purchases 
 

• For internet purchases, a Code-compliant warning on the product label and ALSO either 
the same warning or a clearly marked hyperlink using the word “WARNING” on the 
product display page, or by otherwise “prominently displaying the warning to the 
purchaser prior to completing the purchase” (i.e., a pop-up warning when California zip 
codes are entered by the customer at the time of purchase). 

 
• If warning is provided using the “short-form” warning label content pursuant to Section 

25602(a)(4), the warning provided on the website may use the same content. A warning 
is not “prominently displayed” if the purchaser must search for it in the general 
content of the website. 

 
IX. Catalog Purchases 
 

• For catalog purchases, a warning that complies with the content requirements of            
§ 25603(a) must also be provided in the catalog in a manner that clearly associates 
it with the item being purchased. If a short-form warning is being provided on the label 
pursuant to § 25602(a)(4), the warning provided in the catalog may use the same 
content. 
 

X. Is Testing for Prop 65 Chemicals Required? 
 

• Whether conducted by the manufacturer or by a supplier, the manufacturer or sellers of 
products in California must know what listed chemicals, if any, are present in their 
products.  Ignorance is no defense; the State expects product manufacturers/sellers to 
know what substances are in the products sold to Californians and to then provide Prop 
65-compliant warnings if necessary. However, a business may choose to provide a 
warning simply based on its knowledge, or assumption, about the presence of a listed 
chemical without attempting to evaluate the levels of exposure. It’s up to the business to 
make its own determination concerning the need to warn either through a review of the 
materials or through testing guided by knowledge of the materials used. 
 

 



 
4 

 
 

APPENDIX 
 

New “Safe Harbor” and “Short Form” Warnings 
 
 
I. New “Safe Harbor” Warnings  
 

Ex. (single listed carcinogen only):   
 

 WARNING: This product can expose you to chemicals including [insert listed 
carcinogen], which is known to the State of California to cause cancer. For more 
information, go to www.P65Warnings.ca.gov. 

 
 Key differences from old Prop 65 warnings: 
 

• “WARNING” is now in all capital letters and bolded. 
•   Exclamation point in a yellow triangle now required; located to the left of the 

word “WARNING” and at least as big as its lettering.  However, if the product’s 
label or shelf sign has no yellow printing, the symbol may be printed in black & 
white only.  

• At least one listed substance must now be included in warning. 
• The State’s Prop 65 internet website now included, which is intended to provide      

the public with more information about chemicals, products, and Prop 65 
warnings.  

 
Ex. (single listed reproductive toxicant only): 

 
 WARNING: This product can expose you to chemicals including [insert listed 

reproductive toxicant], which is known to the State of California to cause birth 
defects or other reproductive harm. For more information go to 
www.P65Warnings.ca.gov. 

  
For products containing a listed chemical which is both a carcinogen and reproductive 
toxicant – here, lead – manufacturers could use either the new warning referencing lead 
or the “short form” warning (below) referencing cancer and reproductive harm:   

 
   WARNING: This product can expose you to chemicals including lead, which 

is known to the State of California to cause cancer and birth defects or other 
reproductive harm. For more information go to www.P65Warnings.ca.gov. 

 
For more information on warnings and symbols from the State’s Prop 65 website, 
visit:  https://www.p65warnings.ca.gov/warning-symbol.  

 
II. New “Short Form” Warnings 
 

A “short-form” warning may be provided on the product label (but not a shelf label or 
display sign) using the warning triangle, “WARNING” word, reference to either “Cancer” 
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or “Reproductive Harm” (or both) and the State’s Prop 65 web address. NOTE:  the text 
of this warning is not required to include the name or names of a listed chemical.  

 
Ex.:       WARNING: Cancer – www.P65Warnings.ca.gov. 

 
    WARNING Cancer and Reproductive Harm – www.P65Warnings.ca.gov. 
 

Product “label” means a display of written, printed or graphic material that is printed on 
or affixed to a product or its immediate container or wrapper. 

 
A “short-form” warning on the label that complies with the content requirements in Title 
27 Cal. Code of Regs. § 25603(b) is deemed clear and reasonable.  The entire warning 
must be in a type size no smaller than the largest type size used for other consumer 
information on the product. In no case shall the warning appear in a type size smaller 
than 6-point type. 

 
III. Warnings in Languages Other Than English 
 

Per the California Office of Environmental Health Hazard Assessment: 
 

“When a consumer product sign, label or shelf tag used to provide a warning includes 
consumer information in a language other than English, the warning must also be 
provided in that language in addition to English.  Facilities that provide signage in non-
English languages would also have to provide any required warnings in those 
languages, in addition to English.” (Emphasis added.) 
 
“Consumer information” means “warnings, directions for use, and ingredient lists but 
does not include “brand name, product name, company name, location of manufacture, 
or product advertising.”  (27 CCR § 25600.1, subd. (c).) 
 
Ex.: Spanish “short form” carcinogen warning: 
 

   ADVERTENCIA: Cáncer - www.P65Warnings.ca.gov. 
 

See: https://www.p65warnings.ca.gov/sample-warnings-and-translations-businesses 
 

Credit to Craig Livingston, Esq Livingston Law Firm.  Mr. Livingston can be reached 
at clivingston@livingstonlawyers.com  

 


