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Common Questions About CLER 
 
1.  What is CLER? 

 CLER, or Continuing Legal Education Requirement, was adopted by the Supreme Court of Florida in 

1988 and requires all members of The Florida Bar to continue their legal education. 

 

2.  What is the requirement? 

 Over a 3 year period, each member must complete 30 hours, 5 of which are in the area of ethics, 

professionalism, substance abuse, or mental illness awareness. 

 

3.  Where may I find information on CLER? 

 Rule 6-10 of the Rules Regulating The Florida Bar sets out the requirement.  All the rules may be 

found at www.floridabar.org to Rules Updates to Rules Regulating The Florida Bar. 

 

4.  Who administers the CLER program? 

 Day-to-day administration is the responsibility of the Legal Specialization and Education Department 

of The Florida Bar.  The program is directly supervised by the Board of Legal Specialization and 

Education (BLSE) and all policy decisions must ultimately be approved by the Board of Governors. 

 

5.  How often and by when do I need to report compliance? 

 Members are required to report CLE hours earned every three years.  Each member is assigned a 

three year reporting cycle.  You may find your reporting date either by going to www.floridabar.org 

to Member Profile to CLE Status Inquiry or the mailing label of The Florida Bar News. 

 

6.  Will I receive notice advising me that my reporting period is upcoming? 

 Three months prior to the end of your reporting cycle, you will receive either: 

  1)  a CLER Reporting Affidavit, if you still lack hours; or, 

  2)  a CLER Notice of Compliance, if you have completed your hours. 

 

7.  What do I do with the Affidavit? 

 You are to update and correct the form, complete any hours you lack, and sign and return the 

affidavit by your reporting date.  Complete instructions appear on the reverse side of the form. 

 

8.  What do I do with the Notice of Compliance? 

 If the information is correct, you need not respond.  This document is your confirmation that you 

have completed the requirement for your current reporting cycle.   

 

9.  What happens if I am late returning my Affidavit or do not complete the required hours? 

 You run the risk of being deemed a delinquent member which prohibits you from engaging in the 

practice of Florida law. 

 

10.  Will I receive any other information about my reporting cycle? 

 Approximately 45 days prior to the end of your reporting cycle, if you have not yet completed your 

hours. 



 

11.  Are there any exemptions from CLER? 

 Rule 6-10.3(c) lists all valid exemptions.  They are: 

  1)  Active military service 

  2)  Undue hardship (upon approval by the BLSE) 

  3)  Nonresident membership (see rule for details) 

  4)  Full-time federal judiciary 

  5)  Justices of the Supreme Court of Florida and judges of district, circuit and county courts 

  6)  Inactive members of The Florida Bar 

 

12.  Other than attending approved CLE courses, how may I earn credit hours?  

 Credit may be earned by: 

  1)  Lecturing at an approved CLE program 

  2)  Serving as a workshop leader or panel member 

  3)  Writing and publishing in a professional publication or journal 

  4)  Teaching (graduate law or law school courses) 

  5)  University attendance (graduate law or law school courses) 

 

13.  How do I submit various activities for credit evaluation? 

 Applications for credit may be found either on our website, www.floridabar.org, or in the directory 

issue of The Florida Bar Journal following the listing of Board Certified Lawyers.   

    

14.  How are attendance hours posted on my CLER record? 

 If you registered for a seminar through The Florida Bar Registrations Department, the credit will be 

posted to your record automatically.  If the course is sponsored by a Florida Bar Section or another 

organization, you can post your credits online.  

 

15.  How long does it take for hours to be posted to my CLER record? 

 When you post your CLE credit online, your record will be automatically updated and you will be 

able to see your current CLE hours and reporting period. 

 

16.  How may I find information on programs sponsored by The Florida Bar? 

 You may wish to visit our website, www.floridabar.org, or refer to The Florida Bar News. You may 

also call CLE Registrations at 850/561-5831. 

 

17.  If I accumulate more than 30 hours, may I use the excess for my next reporting cycle? 

 Excess hours may not be carried forward.  The standing policies of the BLSE, as approved by the 

Supreme Court of Florida specifically state in 6.03(b): 

  ... CLER credit may not be counted for more than one reporting period  

  and may not be carried forward to subsequent reporting periods. 

 

18.  Will out-of-state CLE hours count toward CLER? 

 Courses approved by other state bars are generally acceptable for use toward satisfying CLER.   

 

19.  If I have questions, whom do I call? 

 You may call the Legal Specialization and Education Department of The Florida Bar at 850/561-

5842. 

 

While online checking your CLER, don’t forget to check your  

Basic Skills Course Requirement status. 
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PREFACE 

 

The course materials in this booklet were prepared for use by the registrants attending our 

Continuing Legal Education course during the lectures and later in their offices. 

 

The Florida Bar is indebted to the members of the Steering Committee, the lecturers and authors 

for their donations of time and talent, but does not have an official view of their work products.  

 

CLER CREDIT 

(Maximum 4.0 hours) 

 

General .............................................. 4.0 hours Ethics ............................................... 2.0 hours 

Technology........................................ 2.0 hours 

 

 

CERTIFICATION CREDIT 

(Maximum 2.5 hours) 

 

Business Litigation ...................................................................................................................  4 hours 

 

Seminar credit may be applied to satisfy both CLER and Board Certification requirements in the 

amounts specified above, not to exceed the maximum credit.  Refer to Chapter 6, Rules 

Regulating The Florida Bar, see the CLE link at www.floridabar.org for more information about 

the CLER and Certification Requirements.   

 

Prior to your CLER reporting date (located on the mailing label of your Florida Bar News) you 

will be sent a Reporting Affidavit (must be returned by your CLER reporting date) or a Notice of 

Compliance which confirms your completion of the requirement according to Bar records (does 

not need to be returned).   You are encouraged to maintain records of your CLE hours. 

 

CLE CREDIT IS NOT AWARDED FOR THE PURCHASE OF THE COURSE BOOK ONLY. 

 

CLE COMMITTEE MISSION STATEMENT 

 

The mission of the Continuing Legal Education Committee is to assist the members of The 

Florida Bar in their continuing legal education and to facilitate the production and delivery of 

quality CLE programs and publications for the benefit of Bar members in coordination with the 

Sections, Committees and Staff of The Florida Bar and others who participate in the CLE process.  

 

COURSE CLASSIFICATION 

 

The Steering Committee for this course has determined its content to be INTERMEDIATE.
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BUSINESS LAW SECTION 

 

Jon Polenberg, Fort Lauderdale — Chair 

Melanie Emmons Damian, Miami — Chair-elect 

— CLE Chair 

 

 

 

FACULTY & STEERING COMMITTEE 

 

Christian Dodd — Program Co-Chair 

Steven Teppler – Co-Chair 

 

    R. Christopher (“Chris”) Dix, Esq. 

The Honorable Gill S. Freeman (ret) 

William Hamilton, Esq. 

David R. Hazouri, Esq. 

Serge Jorgenson 

Keith Kanouse Jr., Esq. 

The Honorable Lisa T. Munyon 

The Honorable Anthony E. Porcelli 

Andy Reisman, Esq. 

The Honorable Thomas B. Smith 

The Honorable Steven Scott Stephens 

David Taylor 

Steven W. Teppler, Esq. 

Bart Valdes, Esq. 

Daniel Whitehouse, Esq. 

Eric Hibbard 

The Honorable Karla R. Spaulding 

 

CLE COMMITTEE 

 

Evett Louise Simmons, Port St. Lucie — Chair 

Terry L. Hill — Director, Programs Division 

 

 

 

For a complete list of Member Services visit our web site at www.floridabar.org.
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LECTURE PROGRAM 

 

8:00 a.m. – 8:10 a.m.   Opening Remarks 

 

8:10 a.m. – 9:00 a.m. Session 1: Litigation and Technology Update: Understanding 

the Differences Between the Federal and Florida Discovery and 

Evidence Rules 

 

9:05 a.m. – 9:55 a.m.  Session 2: CyberSecurity Controls Needed for Firms and 

Clients Alike 

 

9:55 a.m. – 10:05 a.m.  Break 

 

10:05 a.m. – 10:55 a.m. Session 3: And the Court Decided That…Federal and State 

Judges Preside Over a Mock Hearing on the Discovery, 

Authentication and Admissibility of ESI 

 

11:00 a.m. – 11:50 a.m.  Session 4: A View from the Bench: Federal and State Court 

Judges Offer Their Observations, Insight and Advice on 

Emerging and Problematic Issues Concerning ESI 

 

11:50 a.m. – 12:00 p.m. Concluding Remarks and Wrap Up 
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AUTHORS/LECTURERS 

 

 

R. CHRISTOPHER DIX practices in the area of complex commercial litigation. His experience 

includes litigation of disputes involving contracts, real property, estates and trusts, fraudulent 

transfers, mechanics liens, corporate control and business entities. Chris has also earned the 

CEDS (Certified E-Discovery Specialist) designation from the Association of Certified E-

Discovery Specialists, and is President of the organization’s local chapter, ACEDS Jacksonville. 

He advises clients regarding cybersecurity, data breaches, social media, information governance 

and compliance with e-discovery rules and disputes. 

 

GILL S. FREEMAN (Retired Judge 11th Judicial Circuit) joins JAMS from the Miami Dade 

Circuit Court, where she was highly regarded in a broad range of legal matters. especially 

complex business/commercial, construction, and family law matters. Whether as a celebrated 

trial judge or an accomplished trial attorney, Ms. Freeman brings a seasoned perspective from 

both the bench and bar to every mediation and arbitration. Known for her warm personality, 

calm demeanor, and thorough preparation, Ms. Freeman will positively engage with attorneys 

and parties in creating an atmosphere conducive to resolving disputes.Prior to joining JAMS, 

Gill Freeman sat on the Miami Dade Circuit Court for nearly 20 years. She was the first Judge to 

preside over the Complex Business Division, serving there for five years. She also has served 

several rotations in the family, criminal, and general civil divisions of the trial court. Prior to her 

appointment to the bench, Ms. Freeman practiced commercial, insurance, securities, and family 

law for twenty years at a major South Florida law firm. Her move to the bench was largely 

driven by her desire to effectuate change and fairness in the court system. Ms. Freeman is the 

recipient of numerous prestigious awards honoring her for her dedication and commitment to 

fairness, diversity, and the elimination of bias in the legal profession. Most recently, the Young 

Lawyers Section of The Florida Bar named her “Jurist of the Year" for her outstanding 

contributions. 

 

WILLIAM HAMILTON is an electronic discovery expert. Prior to joining the faculty served as 

the electronic discovery partner for his national law firm. Mr. Hamilton has taught electronic 

discovery at the University of Florida for the past decade and is the co-author of the LexisNexis 

Practice Guide Florida e-Discovery and Evidence and co-author of A Student Electronic 

Discovery Primer: An Essential Companion for Civil Procedure Courses. Mr. Hamilton is also the 

General Editor of the LexisNexis Practice Guide: Florida Contract Litigation. Mr. Hamilton is 

also a neutral arbitrator and mediator for the World Intellectual Property Organization and the 

author of numerous domain name dispute decisions. Mr. Hamilton has been recognized in 

Chambers USA, Florida Legal Elite, Best Lawyers in America, and Florida Super Lawyers 

 

ERIC HIBBARD is Hitachi Data Systems' (HDS) Chief Technology Officer (CTO) for Security 

and Privacy where he is responsible for product security strategies and oversees the integration of 

security and privacy measures in products and services; in this capacity, he reports to the CEO of 

HDS. Mr. Hibbard also has a dual reporting role as the Chief Engineer for Hitachi Ltd.’s 

Advanced Security Technology Operations (ASTO) in Tokyo, Japan. Hibbard is a senior security 

professional with 30+ years of experience in enterprise-class ICT, working for government, 

academia, and industry. Hibbard is actively involved in a wide range of technologies (e.g., 

storage, networking, cloud, IoT, big data/analytics, smart cities, etc.)  and represents Hitachi and 

HDS in several standards development organizations (ISO/IEC, ITU-T, INCITS, and IEEE) and 

industry associations (CSA, ABA, SNIA, TCG, DMTF, ODCA, OASIS, IIC, and ISACA). He 

currently serves as the International Representative for INCITS/CS1 Cyber Security; Co-Chair of 
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the Cloud Security Alliance (CSA) International Standardization Council; Chair of the IEEE 

Computer Society’s Cybersecurity & Privacy Standards Committee (CPSC); Co-Chair of the 

American Bar Association’s (ABA) Privacy, Security and Emerging Technology (PSET) Division 

within the Section of Science and Technology Law; Co-Chair of the ABA IoT Committee, Vice 

Chair of the ABA Cloud Computing Committee; and Co-Chair of the Storage Networking 

Industry Association’s (SNIA) Security Technical Work Group. In addition, he is the ISO Editor 

for ISO/IEC 22123 (Cloud computing Concepts & Terminology), the ISO Project Editor of 

ISO/IEC 27050 (Electronic discovery), and the ISO Co-Editor of ISO/IEC 27031 (ICT Readiness 

for Business Continuity). Mr. Hibbard also served in an editorship role for the recently published 

ISO/IEC 20648:2016 (TLS for Storage Systems), ISO/IEC 27040:2015 (Storage security) and 

Rec. ITU-T Y.3500 | ISO/IEC 17788:2014 (Cloud computing - Overview and vocabulary) 

standards. Mr. Hibbard currently holds the (ISC)2 CISSP and CCSP certification as well as the 

ISSAP, ISSMP, and ISSEP concentrations. He also holds the ISACA CISA certification. His 

educational background includes a B.S. in Computer Science and a Certificate of Proficiency in 

Data Communications. 

 

SERGE JORGENSEN is a founding partner in the Sylint Group, and provides technical 

development and guidance in the areas of computer security, counter cyber-warfare, system 

design and incident response. Mr. Jorgensen holds various patents in engineering and math-

related fields. Prior to co-founding the Sylint Group, Mr. Jorgensen ran the research and 

development department for Locast Corporation, developing a HIPAA-compliant patient location- 

and status-tracking device. As part of this effort, Mr. Jorgensen developed proprietary secure, 

low-bandwidth data transmission techniques and methodologies implementing secure 

communications technology. For end-user and collaborative users, Mr. Jorgensen designed and 

implemented secure software and data-storage models and tools to collect, transmit and store 

confidential patient information. Since co-founding the Sylint Group, Mr. Jorgensen has, among 

other things, directed development of DNA tracking applications; responded to multi-billion 

dollar international espionage and cyber-security attacks; and directed, tasked and managed multi-

million dollar litigation, forensic and electronic discovery efforts. Mr. Jorgensen has held various 

security clearances and works closely with the FBI in tasking, analysis and managing information 

security needs to safeguard critical infrastructure of U.S. manufacturing processes. Mr. Jorgensen 

develops, engineers and implements secure communication protocols, traffic analysis techniques, 

and malware identification and remediation efforts. Internationally, Mr. Jorgensen has provided 

briefings to King Juan Carlos of Spain and the Minister of Defense for Singapore. 

 

KEITH KANOUSE is General Counsel with Therigy, LLC, a specialty pharmacy software and 

consulting company headquartered in Maitland, FL. Before entering law, Keith’s career was in 

the technology industry as a consultant with Accenture designing and implementing applications 

systems for Fortune 500 clients.   As an attorney, Keith has leveraged his technology background 

as an attorney with The Tech Law Firm with a focus on transactional legal needs for the growing 

Central Florida tech start-up community.  As Therigy is a health care business associate dealing 

with protected healthcare information, Keith oversees the legal HIPAA data privacy and security 

compliance as part of legal responsibilities. Keith has a decision and informational science 

undergraduate degree from University of Florida, and a cum lade graduate from Barry University 

School of Law.   He remains active in the both the local and state legal community.  He is the 

current chair of the Florida Bar Computer and Technology Law Committee, a member of the FL 

Bar Intellectual Property and E-Discovery Committee and member of the Orange County 

Technology Committee. 
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JUDGE ANTHONY PORCELLI was sworn in as United States Magistrate Judge for the 

Middle District of Florida in August 2009. Judge Porcelli received a Bachelor of Arts degree in 

1993 fromStetson University. In 1995, Judge Porcelli received a Master of Business 

Administration from Jacksonville University, and in 1998, Judge Porcelli obtained his Juris 

Doctorate from Stetson University College of Law. After law school Judge Porcelli served as a 

law clerk from 1998- 2000 for the Honorable Harvey E. Schlesinger. Upon completing his 

clerkship, Judge Porcelli worked for the United States Attorney’s Office from 2000-2009, during 

which Judge Porcelli tried over 30 federal criminal trials, involving a wide variety of complex 

criminal cases, including sophisticated white collar frauds, violent crimes /murders, and large 

scale drug trafficking cases. Judge Porcelli ended his tenure with the United States Attorney’s 

Office as the Tampa Divisions’ Senior Litigation Counsel. Judge Porcelli serves as an active 

member of the legal community, and is a board member of the Hillsborough County Bar 

Foundation, a member of the Florida Bar’s Federal Court Practice Committee, a member of the 

Hillsborough County Bench Bar Committee, and a board member of both the Herbert G. 

Goldburg/Ronald Cacciatore Criminal Inn of Court and the Ferguson-White Inn of Court. Judge 

Porcelli has spoken on the topic of e-discovery for many bar organizations, taught e-discovery at 

Stetson College of Law as an adjunct professor, and teaches annually on the use of electronic 

devices for incoming United States Magistrate Judges. 

 

ANDREW REISMAN is CEO of Elijah Ltd., a legal technology company specializing in 

computer forensics, eDiscovery and cybersecurity. Andrew has had primary responsibility for 

hundreds of investigations and has testified and lectured on numerous occasions regarding 

computer forensics and electronic discovery. Drawing upon his extensive computing, 

investigative and legal backgrounds, Andrew is uniquely qualified to bridge the communication 

gaps that so frequently arise between counsel, management, IT personnel and finders of fact.  

 

THE HONORABLE THOMAS B. SMITH became a United States Magistrate Judge on July 

25, 2011 and is presently resident in the Orlando Division. Judge Smith attended the University of 

Florida College of Law, graduating in 1977. His past employment includes three years as an 

Assistant State Attorney in the Ninth Judicial Circuit of Florida before joining Maguire, Voorhis 

& Wells, P.A. where he began as an associate before becoming a shareholder. In 1998, the 

Maguire firm sold its practice to Holland & Knight at which time Judge Smith became a partner 

in the amalgamated firm. In December, 2001 Governor Jeb Bush appointed Judge Smith to the 

Circuit Court bench which he job he assumed in January, 2002. As a Circuit Court Judge, he 

served 4 years in a felony division, 3 years in domestic relations and was sitting in the complex 

business litigation court when he was selected as a Magistrate Judge. Judge Smith is the 

immediate past Chairman of the Florida Supreme Court Committee on Standard Jury 

Instructions—Contract and Business Cases. He serves on the Executive Council of the Business 

Law Section of the Florida Bar and prior to becoming a federal judge he was a director and 

member of the Executive Committee of the American College of Business Court Judges, a 

director of the George C. Young First Central Florida American Inn of Court and a director of the 

Central Florida Family Law Inn of Court. He also served on the Orange County Bar Association 

Professionalism Committee and the Orange County Bar Judicial Relations Committee. 

 

MAGISTRATE JUDGE KARLA R. SPAULDING was appointed United States Magistrate 

Judge for the United States District Court, Middle District of Florida, Orlando Division in 

December 1997. She received a B.A., magna cum laude, from Western Michigan University in 

1975, and a J.D. from the Northwestern University School of Law in 1980. While in law school, 

she served as Executive Editor of the Journal of Criminal Law and Criminology.  From 1983 

through 1993,       Judge Spaulding was an Assistant United States Attorney, serving as Chief of 
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the Drug  Trafficking Section and, later, Chief of the Appellate Division in the United States 

Attorney’s Office in the Middle District of Florida, and Chief of the Fraud Section in the United 

States Attorney’s Office in the Southern District of Texas. From 1980 to 1983 , and 1994 through 

1997, Judge Spaulding was a trial and appellate lawyer in private practice. She represented 

plaintiffs in class actions and intellectual property matters and represented defendants in civil and 

criminal matters. 

 

SCOTT STEPHENS is a circuit judge in Tampa, assigned to the complex business litigation 

division and tobacco litigation division.  He was appointed to the bench in 2005 by Governor 

Bush, after serving four years as Deputy Chief Judge of Compensation Claims. Before that, he 

was on the business school faculty at the University of Tampa.  He was in private law practice in 
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Maintaining Competency in the Face of Technology Advancements 
How to Keep Pace with Your Professional and Ethical Requirements 

 
Overview 
 
Advancements in technology and their impact on the practice of law have been fast, frequent, 
and increasingly furious. These impacts arise from the non-stop growth and proliferation of 
electronically stored information (“ESI”) and its increasing importance and use as evidence in 
both federal and state litigation, the to-be-determined impact of connected devices (aka the 
“Internet of Things”) on security, privacy, and product liability, and the onslaught of 
cybersecurity risk, data breaches and system compromises to businesses and health care 
providers.  
 
Florida’s Rules of Professional Responsibility clearly require that Florida attorneys both achieve 
and maintain competency in technology. So important is this competency that the Florida 
Supreme Court now mandates three additional hours of approved technology CLE hours. This 
half-day CLE will offer the insight of speakers and panels consisting of lawyers, federal and state 
judges and technologists who are thought leaders in their respective fields of expertise, and who 
will address both practice and related ethical issues arising from today’s technology infused law 
practice.  
 
Session 1: Litigation and Technology Update: Understanding the Differences Between the 
Federal and Florida Discovery and Evidence Rules 
 
In 2012, the Florida Rules of Civil Procedure were amended to specifically address the discovery 
of ESI. At the time, the Florida Rules were largely, but not entirely patterned after the 
corresponding Federal Rules of Civil Procedure. In December 2015, several of the Federal rules 
addressing electronic discovery were again amended. These amendments have not been reflected 
in the Florida rules, and require that attorneys achieve and maintain the competency to 
understand how to practice under each rules regime. The panel will discuss the primary 
differences between the Federal and Florida Rules with respect to the discovery, authentication 
and admissibility of ESI, and analyze recent relevant federal and Florida. The panel will also 
discuss where we stand in the cycle of possible further amendments to the Florida Rules in light 
of the recent Federal rules amendments. (50 minutes; 1 hour of general, or combined ethics and 
technology CLE.) 
 
Speakers: 

 William Hamilton, Esq., Executive Director of the University of Florida, Levin College 
of Law E-Discovery Project 

 R. Christopher (“Chris”) Dix, Esq., Attorney, Smith Hulsey & Busey 
 

Session 2: CyberSecurity Controls Needed for Firms and Clients Alike 
 
Cybersecurity controls involve more than just firewalls, antivirus and software updates, and 
implicate a lawyer’s ethical as well as professional obligations of competency.  They include, but 
are not limited to, an attorney’s understanding of user access management, security and privacy 
training programs, logging\monitoring, disaster recovery planning, human resources controls, 
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and system inventory. This session will highlight the policies, procedures, and controls your firm 
and your clients’ businesses should have in place to ensure proper cybersecurity. With a better 
understanding of cybersecurity controls, an attorney can look to identify and address gaps and 
recommend the implementation of subsequent remediation efforts. Without the competency 
necessary to gain a proper understanding of cybersecurity, both organization and attorneys can 
face increased legal liability exposure from cyber-attacks such as ransomware, and data 
breaches. Such events can lead to individual and class action sounding in tort, contract breach, as 
well as state and federal regulatory actions, and include industry specific (HIPAA – HealthCare, 
PCI – Financial). Such events can also lead to ethical violations of an attorney’s duties of 
competency and to maintain confidences. The sessions panel will include technology attorneys 
and cybersecurity professionals.  (50 minutes; 1 hour of general, combined ethics and technology 
CLE. 
 
Speakers: 

 Bart Valdes, Esq., Attorney, de Beaubien, Knight, Simmons, Mantzaris & Neal, LLP 
 Keith Kanouse Jr., Esq., General Counsel, Therigy 
 Daniel Whitehouse, Esq., Attorney, Whitehouse & Cooper 
 David Taylor, Managing Director, Protiviti 
 Serge Jorgenson, Founder and CTO, The Sylint Group 

 
Session 3: And the Court Decided That…  
Federal and State Judges Preside Over a Mock Hearing on the Discovery, Authentication 
and Admissibility of ESI 
 
Most evidence used in trials today is computer generated and that evidence must be authenticated 
in order for it to be admissible. Attorneys must achieve and maintain the competency to 
understand how to authenticate or challenge computer generated information offered as evidence 
at trial. In this session, you will observe two practicing lawyers with extensive experience and 
expertise in litigating issues concerning the discovery, authentication and admissibility of 
computer generated information (electronically stored evidence, or “ESI”) square off with one 
another in a mock hearing. The lawyers will be accompanied by neutral expert witness who will 
assist the court in understanding and deciding the issues. One federal and one state judge will 
preside over the hearing, and will render their respective rulings and discuss the basis of their 
rulings under the applicable federal or state rules. (50 minutes; 1 hour combined general, 
technology and ethics CLE, ) 
 
Speakers: 

 The Honorable Steven Scott Stephens, Florida Circuit Judge, Thirteenth Judicial Circuit 
 The Honorable Anthony E. Porcelli, United States Magistrate Judge, M.D. Florida 

(expected) 
 Steven W. Teppler, Esq., Attorney, Abbot Law Group, P.A. 
 David R. Hazouri, Esq., Attorney, Hickey Smith LLP 
 Andy Reisman, Esq., CEO Elijah 
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Session 4: A View from the Bench: Federal and State Court Judges Offer Their 
Observations, Insight and Advice on Emerging and Problematic Issues Concerning ESI 
 
The pace of technological advancement is accelerating. As a result, the law is constantly 
confronted with new and challenging issues concerning the discovery of ESI, and its 
authentication and admissibility. Some examples of this entail social media evidence, evidence 
generated by wearable technologies and other Internet of Things devices, and potentially relevant 
evidence generated, stored and maintained by third-parties. During this session, a panel of 
esteemed state and federal judges will discuss the emerging and problematic issues they are 
encountering in their respective courtrooms regarding ESI, explain how they are dealing with 
these issues, and offer advice to attorneys on how best to address such issues with the Court.  (50 
minutes; 1 hour general CLE, 1 hours technology CLE, )  
 
Speakers: 

 The Honorable Gill S. Freeman (ret.), Florida Circuit Judge, Eleventh Judicial Circuit 
 The Honorable Lisa T. Munyon, Florida Circuit Judge, Ninth Judicial Circuit 
 The Honorable Steven Scott Stephens, Florida Circuit Judge, Thirteenth Judicial Circuit 
 The Honorable Anthony E. Porcelli, United States Magistrate Judge, M.D. Florida 

(expected) 
 The Honorable Thomas B. Smith, United States Magistrate Judge, M.D. Florida 
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Duty to Preserve Evidence

Zubalake v. USB Warburg 

220 F.R. D. 212 (S.D.N.Y 2003)

League of Women Voters of Florida v. Detzner

172 So.3d 363 (Fla. 2015)
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Meet & Confer

Federal Rule of Civil Procedure 26(f)

Fla. Rules of Civil Procedure 1.200 and 1.201

1.3



Sanctions for Failure

to Preserve ESI

Federal Rule of Civil Procedure 37(e)

Florida Rule of Civil Procedure 1.380(e) 
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Proportionality

Federal Rule of Civil Procedure 26(b)

Florida Rule of Civil Procedure 1.280(b)(1)
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Self-Authentication of ESI 

Federal Rule of Evidence 902(13)

Federal Rule of Evidence 902(14)
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SOCIAL MEDIA CONTENT IN CIVIL LITIGATION

ABSTRACT

An increasing amount of information about an individual manifests in online activity, specifically through the use of the
numerous social media platforms available today. Though these platforms offer users the ability to shield content behind
various degrees of privacy options, even the most private information might be accessed in the course of robust legal
proceedings. This Note analyzes the accessibility of private social media content in civil litigation through the vehicles of the
Federal Rules of Civil Procedure, the Model Rules of Professional Conduct, and the Federal Rules of Evidence. The solution
suggests methods for incorporating this new technological medium into existing legal frameworks, while also highlighting
the importance of addressing contemporary notions of privacy.
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IV. THE END, BUT NOT OF SOCIAL MEDIA IN CIVIL LITIGATION 1054

*1028  Facebook, Twitter, Instagram, Snapchat, Pinterest, LinkedIn, Google+, YouTube--this is not even an exhaustive
list. Social media has become increasingly prevalent in the daily lives of American adults, with more and more personal

information ending up in cyberspace. 1  Since extensive insight about litigants may be gathered from their activity on

social media platforms, 2  this content is highly sought after in civil litigation contexts. 3  While social media content
was initially of particular interest in personal injury and family law cases, lawyers practicing in many civil litigation
specialties--including products liability, employment law, intellectual property, defamation, insurance, breach of non-
compete agreements, conversion, misappropriation of trade secrets, breach of confidentiality, and securities regulation--

now seek information from social media. 4  In certain circumstances, this content may even be used to establish minimum

contacts for personal jurisdiction. 5  While some content is *1029  easily accessible through a cursory Internet search,
much more information is concealed behind the privacy settings of the various social media platforms.

This Note explores the accessibility of private social media content in civil litigation. Part I provides background
information regarding social media, including the privacy settings, privacy policies, and privacy expectations of social
media platforms. Part II examines the formal and informal methods of obtaining private social media content in civil
litigation, potential ethical limitations on lawyers seeking such content, and the evidentiary issues faced subsequent to
obtaining information from social media. Part III proposes effective and efficient solutions for accessing private social
media for civil litigation. Finally, Part IV concludes this Note by reaffirming the importance of addressing this matter,
as these issues will become increasingly prevalent in the years to come.

I. BACKGROUND

Social media provides platforms in the form of web sites, software tools, and mobile applications that allow individuals

to connect with others through messaging, sharing links, posting photographs, and more. 6  Users of social media interact
with the platform itself and with other users, who may include new friends, old classmates, fellow professionals, and

everyone in between. 7  Some platforms are targeted toward certain demographics or interests, but most social media

is meant for general use and new platforms are consistently appearing in the market. 8  The information shared with
others can include a user's daily activities, current location, thoughts, or even what the user ate for dinner, making social

media essentially a chronicle of an individual's detailed personal behaviors. 9  In 2015, the PEW Research Center reported

that 65 percent of all American adults used social media in some capacity, compared to 7 percent in *1030  2005. 10

Further, 90 percent of individuals age 18-29 maintain a social media presence. 11  These users are extremely active--there
are 293,000 status updates on Facebook every minute and nearly 1 billion Tweets processed every forty-eight hours on

Twitter. 12  Suffice it to say that social media is and will continue to be an integral facet of daily life. 13

A. Social Media Content

Signing up for a social media account generally requires a user to input very basic information, such as an email

address and birthday. 14  But, in the process of creating a robust account, a user might provide extensive amounts
of personal information, including educational programs attended, employment history, relationship status, personal
contact information, current residence, past residences, political preferences, religious affiliations, causes a user supports,

general likes and dislikes, family members' names, and photos. 15  After creating an account on a given platform, users are
able to select privacy settings for the content they choose to share. These privacy settings are not infallible, though, and
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users may encounter technical issues or unintended changes in their privacy settings that leave their personal information

available to a broader audience. 16  The following subsections will explore and define the differences between public,
private, and ephemeral social media content as best these terms can be classified given the range of privacy controls
available to users.

1. Public Social Media Content

Public social media content includes all content visible to any person who views the user's account on a social media
platform *1031  without being explicitly granted permission to do so (in other words, not a “friend” or “connection” of

the user who was specifically given access to this social media content). 17  Some platforms dictate that certain features
remain public regardless of other user-controlled settings, such as a personalized picture of the user known as a profile

photo or cover photo. 18  Public content does not carry any expectation of privacy since it is readily accessible to anyone

who wishes to view it; therefore, courts generally treat public content the same as activities that occur in public view. 19

As such, parties in litigation need not pursue access to this information through the discovery process in line with the
Federal Rules of Civil Procedure, though this content is still subject to the Rules of Professional Conduct or the Federal

Rules of Evidence. 20

2. Private Social Media Content

While individuals may post publicly accessible information on social media platforms, a user may also employ features to
limit who is able to view the posted content. The predominant feature provided by social media platforms allows users to
limit access to a specific group of people, rather than allowing access to anyone with an Internet connection. This group

of people is typically referred to as the user's “friends,” “followers,” or “connections,” depending on the platform. 21

Users may further limit access by permitting only a certain subset of “friends” to see a post or by sending a message

directly to a “friend” through chat or direct messaging features associated with the platform. 22  While users are able to
control to a certain extent the size and character of individuals given access to their data, these layers are not a guarantee

of privacy. 23  “Friends” may tag a user in content, such as a photo or a link to an article, which then becomes viewable by

individuals the user has not given permission to access his or her content. 24  The layers of privacy *1032  settings have
therefore become complex and convoluted, with users' content potentially left unintentionally exposed. Regardless of
this possibility, for the purposes of this Note, private social media content is meant to refer to any content not generally
accessible through a cursory Internet search but instead is limited to some smaller subset of social media users.

3. Ephemeral Social Media Content

Ephemeral social media is a recent development intended to provide users with a platform to share even more personal
information, such as embarrassing photos, without a feeling of permanence due to the content's self-destructing

nature. 25  The temporary nature of ephemeral content is thought to provide a platform that better focuses on

communication and connection between users and better reflects users' feelings, personalities, and everyday life. 26  Since
this sort of information is not easily accessible by a public audience, ephemeral social media will be included within the

sphere of private social media content for the purposes of this Note. 27
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There are now many ephemeral social media platforms, such as Snapchat, Vaporstream, Gryphn, Ansa, Burn Note,

and TigerText. 28  Facebook, though not traditionally an ephemeral platform, recently introduced a new disappearing

messaging system for its users in an effort to provide additional privacy safeguards. 29  Similarly, Instagram is

incorporating ephemeral features into its platform. 30  However, Snapchat is the most popular and commonly used
ephemeral platform to date; Snapchat first appeared in Apple's App Store in September *1033  2011, and by October

2014, users were sending 700 million messages (“Snaps”) per day. 31

Snapchat allows users to capture a photo or video; add features like text, filters, emojis, or geotags; and then send the

content--the Snap--to specific users, upload the content to their “stories,” or both. 32  The Snap sent via Snapchat is only

visible by the selected audience for a specified amount of time, up to ten seconds, and then it disappears. 33  If the Snap is
posted to a user's “story,” in addition to or instead of being sent to a specific audience, it is visible to all the user's friends
on Snapchat for twenty-four hours, and friends are able to replay the user's story as many times as they choose within

that period. 34  The disappearing content shared through this platform is, at least in theory, not archived or stored once
the messages are opened--though Snapchat conceded there might be some limited information about its users maintained

by the platform, and there might be ways to access messages even after they are deleted or disappear. 35

B. Expectations of Privacy

Privacy is evolving in the world of ever-changing technology where high volumes of information are shared electronically.
As the General Counsel for Microsoft Corporation put it, “the new definition of privacy means people don't want to keep
information secret, but they do want to ensure that they control who they share information with [and] ... [t]hey want

to control what those people use the information for.” 36  However, social media users typically think of their private

social media content as just that: private. 37  When users deliberately utilize the platform's privacy features in order to
bar access by the general public and authorize only certain individuals to view certain content, the user expects that

this creates a protected privacy interest. 38  From the perspective of its users, social media balances both openness and

sharing with privacy and confidentiality in this way. 39  Nevertheless, courts have not agreed with this approach to date,
and there continues to be a disconnect between social media *1034  users, lawmakers, and judges with regard to social

media privacy (or lack thereof). 40

Generally, social media has not been afforded an expectation of privacy given that the very nature of this medium is

to share information and facilitate connections between users. 41  The information a user posts on social media may be
disseminated by other users without the permission of the original poster, either through the platform itself or by other

methods of electronic communication, and this further decreases the expectation of privacy on social media. 42  There is
no justifiable expectation that social media “friends” will keep another user's information to themselves; accordingly, a
greater social media presence maintained by a user--such as a large number of “friends”--serves to further diminish any

belief that only people with permitted access would be able to view that user's content. 43

Merely utilizing a platform's privacy settings to restrict who may access and view content “does not provide a blanket

exemption from discovery in civil litigation.” 44  In order to truly maintain a semblance of privacy on social media,

an individual must refrain from using social media altogether and choose another form of communication. 45  Simply
advising individuals to discontinue their activity on social media platforms does not so easily resolve the issue, however.
Many individuals use social media as their primary method for keeping in touch with friends, family, or classmates;
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finding information about news, events, or promotions; sending direct messages; and much more, such that deactivating

an account would lead to a feeling of social isolation. 46  Recognizing the inherent difficulties associated with balancing
privacy against a desire to stay connected, social media platforms have attempted to explain the available protections
through detailed privacy policies.

*1035  1. Social Media Platforms' Privacy Policies

Social media platforms maintain and update detailed privacy policies and terms of service. Facebook's data policy, last
updated on September 29, 2016, begins by stating the site's mission “to make the world more open and connected.” It
continues by explaining what information is collected, how information is collected and shared, and how users can delete

information. 47  The policy maintains that users may manage their content and information but that Facebook stores

data for as long as necessary for the purposes of providing its services to users. 48  Facebook further claims it may “access,
preserve and share [user] information in response to a legal request (like a search warrant, court order or subpoena) if

[Facebook] has a good faith belief that the law requires [it] to do so.” 49  However, Facebook fails to qualify what a good

faith belief might entail in this context. 50

Twitter's policies, last updated on September 30, 2016, vaguely mention the accessibility of its content (“Tweets”) in
legal contexts by stating that Twitter “may preserve or disclose your information if we believe that it is reasonably
necessary to comply with a law, regulation, legal process, or governmental request; to protect the safety of any person;

to address fraud, security or technical issues; or to protect our or our users' rights or property.” 51  However, unlike other
platforms' policies, Twitter's policy interestingly goes on to state that “nothing in [Twitter's] Privacy Policy is intended
to limit any legal defenses or objections that [users] may have to a third party's, including a government's, request to

disclose [user] information.” 52  Twitter additionally notes that its platform is “primarily designed to help [users] share

information with the world” and cautions users to “think carefully about what [they] are making public.” 53  In other
words, Twitter's policy takes additional steps to proclaim the potential ramifications of posting content on the platform--
even if employing the available privacy settings--which is an especially explicit *1036  approach to explaining the privacy
expectations attached to social media content.

While Snapchat's privacy policy claims it automatically deletes user information in order to keep with its mantra of living
in the moment, it does caution users about various ways Snaps can be saved even though the platform itself destroys user

content. 54  The privacy policies, last updated on January 10, 2017, further address the data collected and how it is used,

including usage information, content information, and device information. 55  Snapchat also addresses the information
it shares with third parties for legal reasons and specifically states that it

may share information about [its users] if [Snapchat] reasonably believe[s] that disclosing the information is
needed to: comply with any valid legal process, government request, or applicable law, rule, or regulation;
investigate, remedy, or enforce potential Terms of Service violations; protect the rights, property, and safety

of us, our users, or others; or detect and resolve any fraud or security concerns. 56

Similar to the policies of other social media platforms, Snapchat does not clarify its reasonable belief standard.
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2. Stored Communications Act

The Stored Communications Act (SCA or “Act”) makes it unlawful for an individual to intentionally and without

authorization access, obtain, alter, or prevent authorized access to electronic communication. 57  A person or entity
providing an electronic communication service to the public is further prohibited from knowingly divulging the contents
of a communication under the Act, but may be required to disclose information to a government entity pursuant to a

valid search warrant. 58  Social media platforms are *1037  subject to the SCA. 59  Courts have interpreted the SCA so
that social media platforms may not reveal more than basic user information to a non-government entity, even with a

valid subpoena or court order. 60  There are, however, exceptions to the SCA, one of which allows information to be

released to third parties if the user gives lawful consent. 61  Overall, this Act does not prohibit or protect social media
content from being accessed in the course of civil litigation--it only disallows parties from obtaining such content through

the platforms themselves. 62

II. ANALYSIS

A. Formal Discovery

The Federal Rules of Civil Procedure dictate formal discovery in the course of civil litigation through several rules,
including Rules 26, 34, and 37. Under Rule 26, “parties may obtain discovery regarding any nonprivileged matter that
is relevant to any party's claim or defense and proportional to the needs of the case,” and the rule explicitly states

that the information sought “need not be admissible in evidence to be discoverable.” 63  This rule further provides
specific limitations for electronically stored information, which has been judicially determined to encompass social
media content, when production of this information would cause an undue burden or cost--though the court can still

order production for good cause. 64  Rule 34 requires parties to describe their requests for information with reasonable

particularity and to produce electronically stored information in a reasonably usable form. 65  Rule 37 provides for
motions to compel discovery and, importantly, outlines the consequences for failing to properly preserve electronically

stored information. 66

Like all of the Federal Rules of Civil Procedure, discovery provisions must be firmly limited to only allow discovery of

relevant material in an effort to secure the just, speedy, and inexpensive *1038  determination of litigation. 67  Though

the relevancy threshold for discoverable content is not considered particularly onerous, it is still an important limit. 68

Further, the court has a duty both sua sponte and when faced with a motion to compel to limit any discovery when “the
discovery sought is unreasonably cumulative or duplicative, or can be obtained from some other source that is more

convenient, less burdensome, or less expensive.” 69

Accessing social media content through the formal discovery process “requires the application of basic discovery
principles in a novel context,” and courts have declined to distinguish a meaningful difference between typing a message,

speaking aloud, or writing a note on paper for the purposes of discovery. 70  As such, courts now face the challenge
of defining appropriately broad discovery limits for this content while providing guidance and predictability regarding

discoverable information for parties to litigation. 71  For formal discovery of private social media content, parties must
make a threshold showing that the information sought is reasonably calculated to lead to the discovery of admissible

evidence at the risk of otherwise engaging in the proverbial “fishing expedition.” 72  There is an emphasis on relevance,
as parties in litigation do not have a generalized right to rummage through information shaded from public view--even

3.6



Teppler, Steven 6/5/2017
For Educational Use Only

DANCE LIKE NO ONE IS WATCHING, POST LIKE..., 19 Vand. J. Ent. &...

 © 2017 Thomson Reuters. No claim to original U.S. Government Works. 7

if private content is not privileged or entitled to protection through legal notions of privacy. 73  Courts will not, however,
condone “attempt[s] to hide relevant information behind self-regulated privacy settings,” as the need for this information

outweighs privacy concerns. 74  Clearly relevant information is likely to have production compelled despite any claims

about burdensome production of such content. 75

*1039  1. Relevance Determinations

To date, courts have lacked consistency in determining what information is relevant in the context of private social
media content. When considering content arguably supporting claims of mental or physical conditions, some courts have
deemed this issue insufficient to allow for formal discovery of social media, while others conversely state it is conceivable

that private content may support or undermine claims of pain or suffering. 76  In cases involving claims of emotional
distress or loss of enjoyment, courts hesitate to forbid discovery of private content since these plaintiffs affirmatively
chose to put this aspect at issue, suggesting litigants should now expect that such a choice might lead to a potential

investigation of their personal lives through social media. 77  Other courts fear unfettered access to a party's social media
content would permit litigants “to cast too wide a net and sanction an inquiry into scores of quasi-personal information

that would [otherwise] be irrelevant and non-discoverable.” 78

Courts take varying stances when faced with discovery issues. Some courts note that relevance in the discovery context is
a low threshold, such that information should ordinarily be discoverable unless the information clearly has “no possible

bearing on the subject matter of the action.” 79  With this broad scope of relevance in mind, *1040  courts will permit
access to private social media simply because it may lead to content that speaks to the claims at issue--so long as

cognizable limits are specified, such as well-defined, manageable time intervals for requested information. 80  Other courts
limit discovery to any private content that reveals or refers to aspects at issue in the case, but will not allow access to the

entire contents of a party's account. 81  Meanwhile, another subset of courts opts to use the public portions of the user's

account to determine whether it is likely the private portions contain relevant material that should be discoverable. 82

2. Methods of Production

In addition to variations between courts regarding what social media content can be discovered, courts also disagree
about how parties should produce the discoverable information. Courts typically employ three methods for review of
private social media content: in camera review, counsel review, or exchange of account information. The method of
review implemented by the court impacts how social media content must be produced. First, with in camera review, the
court reviews the allegations in the complaint, along with the other filings in the course of the litigation, and reviews the

party's social media account, presumably in its entirety. 83  After conducting the in camera review, the court will order

production of the content deemed relevant. 84  Some courts only use in camera review when the discovery dispute alleges

a privilege and will opt for other methods of review and production for mere relevance determinations. 85

Second, other courts have left the review up to the party's counsel, trusting these officers of the court will review
their client's *1041  content and, erring in favor of production, provide all relevant information relating to the

discovery request. 86  In camera review and opposing counsel review may be accomplished through the Download Your
Information feature of Facebook, the Download Your Twitter Archive feature of Twitter, or the Download My Data

feature of Snapchat, which allow the social media user to easily produce all of their social media content in one file. 87
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For Facebook and Twitter, these features download virtually all content associated with a user regardless of privacy
settings, which may include deleted information or direct communications sent between users through the platform's
messaging component; such extensive information might be over-inclusive for the purposes of discovery on narrow

issues. 88  Snapchat's feature downloads a more limited version of a user's content, including Snaps sent and received

over the last thirty days and the geographic location of Snapchat activity. 89  Facebook, Twitter, and Snapchat are the
only platforms to provide such an option, and new production challenges could arise as other social media platforms
increase in popularity. Finally, with the exchange of account information method, courts may order a user to provide
the password to their account so it may be examined for relevant private content, presumably by someone qualified to

make that determination in good faith. 90

B. Informal Discovery and Its Ethical Concerns

Informal discovery is research conducted in the early stages of civil litigation and “is favored by many courts as an
affordable and effective way to narrow issues in litigation, obtain important facts to guide formal discovery, and find

evidence to use at trial.” 91  In some situations, informal gathering of research might be necessary to file a sufficient initial

pleading. 92  Given the dynamic nature of social media content, informal discovery of it allows research to be conducted

in a timely manner without the risk of pertinent information *1042  disappearing. 93  While informal discovery may be
beneficial, it also presents ethical concerns.

The American Bar Association's Model Rules of Professional Conduct (“Model Rules”) serve as a general ethical

guide for lawyers and apply in nearly all jurisdictions within the United States. 94  The Model Rules are not meant to
exhaustively specify all ethical duties; rather, they provide a broad framework of ethical conduct to which lawyers must

adhere. 95  Further, ethics opinions from the American Bar Association and state or city bar associations provide tailored

guidance to ethical issues where the Model Rules are not clear. 96  These rules and ethical guidelines extend to individuals

under a lawyer's supervision, such a paralegals, non-legal staff, and investigators. 97  Though the Model Rules do not
explicitly address informal discovery of social media content, multiple rules and various ethics opinions touch on these
issues--specifically through a duty to consider this content, a duty to refrain from inappropriate uses of social media,
and a duty to preserve content.

1. The Duty to Affirmatively Consider Social Media Content

Under the Model Rules, a lawyer has a duty to provide clients with competent representation, including the requisite

“legal knowledge, skill, thoroughness and preparation reasonably necessary for the representation.” 98  Importantly, the
Comment to Model Rule 1.1 includes knowledge of the “benefits and risks associated with relevant technology” as part

of competent representation. 99  The Model Rules also stipulate that a lawyer must be diligent in his or her representation

of clients and refrain from bringing frivolous claims--a point further echoed by Federal Rule of Civil Procedure 11. 100

*1043  Together, these Model Rules impose a requirement to use reasonable efforts in performing sufficient research
into factual contentions and legal claims.

The Model Rules also signify a duty to affirmatively consider social media content in the course of civil litigation in order

to meet ethical standards of competence and diligence and to avoid frivolous claims. 101  Depending upon the context
of the case, a lawyer may be able to comply with these rules by simply possessing a working knowledge of social media
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platforms or searching to determine whether a litigant holds a social media account. 102  It might mean carefully advising

a client about privacy settings or ensuring content is properly preserved. 103  Regardless of the specific manner in which
this obligation manifests, a lawyer must be mindful of the implications of social media in pending civil litigation, as

doing so might make the difference between winning a case and receiving sanctions. 104  While the Model Rules create a
duty for lawyers to consider social media content during both formal and informal discovery, legal professionals must
be cautious to avoid violating other ethical duties in that pursuit.

2. The Duty to Refrain from Inappropriate Uses of Social Media

A lawyer has a general duty to refrain from misconduct, such as engaging in “dishonesty, fraud, deceit or

misrepresentation,” either through his or her own conduct or through the acts of another. 105  The Model Rules
additionally forbid lawyers from making false statements of material fact to a third person and from communicating

with represented parties in litigation. 106  These rules, taken together, speak to the practice of sending “friend requests”
to parties or witnesses in civil litigation in order to circumvent the formal discovery process and gain access to the user's
private content. Ethical concerns may arise if a lawyer or lawyer's agent falsifies her social media identity to obtain
private content (e.g., creating a fake social media user account in *1044  order to send a “friend request” to a litigant or

witness). 107  Similarly, absent deceptive methods, there may be ethical issues with sending a “friend request” to a litigant
or witness at all unless the request is accompanied by full and proper disclosure regarding access to the user's content

for the purposes of litigation. 108  This conduct could also violate rules pertaining to communication between a lawyer

and a represented party during the course of litigation. 109

The Philadelphia Bar Association Professional Guidance Committee, the New York City Bar Association's Committee
on Professional Ethics, and the San Diego County Bar Association Ethics Committee addressed these concerns through
various ethics opinions and generally agreed, while the applicable rules of professional conduct did not explicitly forbid
informal discovery of social media content, lawyers must be especially cautious not to deceive when sending a “friend

request” to a social media user in order to gain access to his private social media content for the purposes of litigation. 110

The New Jersey Supreme Court permitted the New Jersey Office of Attorney Ethics to pursue discipline against lawyers
who allegedly violated the applicable rules of professional conduct by instructing a paralegal to “friend” an adverse,

represented party for the purpose of accessing private content. 111  Other courts confronted with analogous attorney
conduct will likely follow New Jersey's lead in order to give proper force to the Model Rules within this modern
phenomenon. These Model Rules against contact, deception, and misrepresentation, taken together, are meant to
counterbalance zealous advocacy and loyalty to a lawyer's own client and, in the context of social media, may mean that

enticing methods for informal discovery must be carefully avoided. 112

3. The Duty to Preserve Social Media Content and Spoliation

The duty to preserve attaches in civil litigation when a party is on “notice that the evidence is relevant to litigation or

when a party should have known that the evidence may be relevant to future litigation.” 113  If a party fails to preserve
information and instead *1045  destroys or significantly alters content, the party could be subject to spoliation sanctions

from the court. 114  Spoliation is “[t]he intentional destruction, mutilation, alteration, or concealment of evidence, usually

a document.” 115  Spoliation sanctions range from dismissal of a claim, judgment in favor of the prejudiced party,

suppression of evidence, adverse inference instructions, fines, or attorneys' fees. 116  Adverse inference instructions, also
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referred to as the “spoliation instructions,” may be given if four factors are satisfied: (1) the information was in the party's
control, (2) the information was actually suppressed or withheld, (3) the information was relevant to claims or defenses

at issue, and (4) the information was reasonably foreseeable as discoverable. 117  These sanctions are not illusory, as one
Virginia plaintiff and attorney learned during a wrongful death case in 2009 when spoliation sanctions resulted in an
adverse inference instruction to the jury, hefty monetary fines ($542,000 for the attorney and $180,000 for the plaintiff),
and a subsequent five-year suspension of the attorney's license from the Virginia State Bar for engaging in “dishonesty,

fraud, deceit, or misrepresentation.” 118

The duty to preserve private content presents complicated issues. 119  The aforementioned Virginia lawyer instructed his
client to “clean up” his social media accounts and later had the client sign interrogatories attesting he did not have an

active Facebook account--prompting the harsh spoliation sanctions. 120  However, other bar associations have issued
guidance on the matter of spoliation of social media content and instead permit lawyers to counsel their clients on privacy
and even permit “cleaning up” of accounts so long as the information is properly preserved in case it proves relevant

and discoverable. 121

The New York State Bar Association, for example, issued social media guidelines in March 2014 which explained that
“there was no problem with a lawyer advising a client about privacy settings, reviewing what a client planned to post, or
recommending social media policy,” but that lawyers should be careful to ensure that potentially relevant information

is not deleted unless an appropriate *1046  record is preserved. 122  Pennsylvania, North Carolina, Florida, and West
Virginia have issued similar guidance, creating a broad ethical standard allowing lawyers to advise a client to “clean up”
content and enhance privacy settings, so long as the lawyer does not destroy relevant social media content or withhold

information from the formal discovery process. 123  Given the courts' various approaches to relevance, a lawyer cannot
have reasonable certainty as to what information will be discoverable. Thus, courts and bar associations have drawn
an indistinct and at times conflicting line between competent and diligent representation of a client and spoliation of
social media content.

C. Evidentiary Concerns

The legal concerns regarding private content in civil litigation are certainly not limited to formal and informal discovery;
there are also evidentiary concerns in regard to all social media content that should be addressed. The admissibility
of information obtained in the pre-trial period is a crucial issue relating both to evidentiary rulings at trial and to

properly supporting motions for summary judgment. 124  Even when permitting discovery of social media content, courts
have yet to clarify the admissibility of this material, and parties may face concerns regarding relevance, hearsay, and

authentication. 125

Evidence, generally, is relevant if it makes “a fact more or less probable than it would be without the evidence” and that

fact is integral in the matter. 126  Relevant evidence is admissible unless “its probative value is substantially outweighed by
a danger of one or more of the following: unfair prejudice, confusing the issues, misleading the jury, undue delay, wasting

time, or needlessly presenting cumulative evidence.” 127  Admission of evidence on relevance grounds can be contested

through a pretrial motion in limine or left to the determination of the factfinder. 128  Relevance, however, is considered

a low threshold, and it is onerous for an opponent to show that a court *1047  should exclude relevant evidence. 129

Relevant social media content can speak to a party's credibility or provide pivotal insight on a party's claims, but it may

also unfairly prejudice or misrepresent a party. 130
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Social media content is, by definition, hearsay, as it is comprised of statements “the declarant does not make while

testifying at the current trial or hearing.” 131  Hearsay is meant to exclude unreliable statements from trial, but social
media content has the potential to reveal unique, real-time perspectives of individuals before the distorting effects of

litigation. Therefore, these statements--while made out of court--could serve an important truth-seeking function. 132

Hearsay should not be an insurmountable admissibility obstacle, as this content should fall within a hearsay exception
when it is offered against the party opponent, made in an individual capacity, and believed by the party to be true, though

questions remain as to the exact application of the existing hearsay exceptions to various forms of social media. 133

Evidence must also be authenticated, which means that evidence is not admissible unless the offering party can sufficiently

show that the evidence genuinely is what the proponent claims it to be. 134  In the context of social media, attorneys face

the challenge of attributing authorship of any content introduced as evidence to the individual user. 135  Authentication
issues with social media content can arise if a party claims the account itself was fake or hacked, if a party claims a third
party was responsible for posting the content in question, or if there is not proper foundation for authenticating the

content. 136  Additional authentication issues can arise with the metadata associated with social media, which can indicate

when or where content was created, since this metadata can be manipulated. 137  Courts have not developed a consistent

approach to authentication of social media content, though there is a strong reliance upon circumstantial evidence. 138

Circumstantial evidence will demonstrate similarities between this content and other authenticated evidence, or it might
draw upon individualized information about the user--such *1048  as information about his interests and hobbies--to

attribute the evidence to that individual. 139  However, some courts may make authentication burdensome by requiring

specific or even expert testimony to demonstrate actual authorship of content. 140

III. SOLUTION

A. Consistently Apply the Federal Rules of Civil Procedure

Discovery generally requires a case-by-case inquiry within the framework provided by the Federal Rules of Civil

Procedure, and the discoverability of private social media content should be no different in that regard. 141  There need
not be an entirely separate standard to address private content, as discovery should focus on the information at issue and

not the platform on which the information is stored (assuming production is not unduly burdensome). 142  The Federal
Rules of Civil Procedure are flexible enough to accommodate technological advances, and courts are appropriately

exercising their discretion when the opportunity arises to apply basic discovery principles to this novel context. 143

Moreover, it is unlikely the Federal Rules of Civil Procedure could be amended frequently enough to include effective

social media-specific rules given the complex rulemaking process. 144  Unfortunately, inconsistent and polarizing
approaches presently employed by some courts potentially endanger the normative foundations inherent to formal

discovery. 145  Social media platforms are multifaceted, and an over-simplistic “all-or-nothing” approach to formal
discovery will either leave individuals with insufficient information to properly litigate claims or allow the proverbial

“fishing expedition” that discovery has long aimed to avoid. 146

*1049  The Federal Rules of Civil Procedure do not provide litigants with any mechanisms to exclude relevant material
just because an individual hoped to keep that information secret or restrict access to it, and it follows that courts should
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continue to treat private content as discoverable information despite any user-employed privacy settings. 147  However,
while it should not be a dispositive fact, courts should recognize that private social media content is distinct from public

information even if it is ultimately discoverable. 148  Courts should strongly caution against finding the entire contents of
a user's account discoverable, as that would allow discovery of an extremely large amount of information, much of which

is unlikely to be relevant. 149  Courts should also refrain from ascertaining discovery limits through a user's public content,
as some litigants may only permit sparse content to be publicly accessible while much more private content is available.
Rather, litigants should adhere to the reasonable particularity approach of the Federal Rules of Civil Procedure and
send tailored requests for private social media content that speak specifically to the issues of the case and are most likely

to lead to the discovery of admissible evidence. 150  Courts, if so required, should liberally grant thoughtful requests for
private content and should utilize the available mechanisms for ensuring privacy of sensitive information when necessary,

such as protective orders under Rule 26(c) or filing documents under seal. 151

In terms of production, courts should keep with the straightforward application of the Federal Rules of Civil Procedure

and place the burden of production on the user and her counsel to review and turn over the requested relevant content. 152

Courts should avoid methods that overextend the role of courts in discovery, like in camera review, and instead restrict

their involvement to assessing the sufficiency of a discovery answer when called upon to do so. 153  However, in cases
where social media content is particularly *1050  pertinent, courts may find it prudent to require litigants to sign
declarations under penalty of perjury that affirm all information has been provided to counsel or that all content is

properly preserved. 154  The practices just described are consistent with the overall formal discovery practice in civil
litigation, and that is the key here: consistency. If courts continue to consistently and vehemently maintain the Federal
Rules of Civil Procedure and their underlying aims, then private social media content will not upset the current discovery

framework, providing no greater challenge than discovery of financial documents, personal letters, or phone records. 155

B. Modifications to the Model Rules of Professional Conduct

Like the Federal Rules of Civil Procedure, the Model Rules are meant to be flexible enough to withstand progressive
changes to the legal landscape without constant amendment. The Model Rules, at this point, do not require amendments
to extend lawyers' ethical duties to the realm of social media because the text as written can be sufficiently applied to

this area. 156  The American Bar Association should instead elect to append Comments to the Model Rules that lawyers
should be particularly mindful of in the context of social media. As noted in the Scope of the Model Rules, the Comments

accompanying the Rules, while not authoritative, provide guidance as to the meaning and purpose of a rule. 157  New
Comments could be simple sentences highlighting the main ethical concerns that implicate social media. This approach
would be labor intensive and the comments may be overlooked since only the text of the Model Rules is commanding,
but comments would “eliminate the inferential step that the current Model Rules necessitate because social media is not

specifically mentioned.” 158  There seems to be a greater chance for *1051  ethical missteps in the area of private social
media, though, and supplemental Comments would be a worthwhile endeavor to provide some clarity and direction in
an inconsistent area.

C. Amend (Slightly) the Federal Rules of Evidence

New forms of evidence introduced in courtrooms are typically met with skepticism and conservative application of

admissibility standards, and social media is no exception. 159  In some respects, this content will gradually be accepted
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within the framework provided by the current Federal Rules of Evidence as this information is more commonly used in
trial. However, some slight modifications to the Federal Rules of Evidence would ease this adaption.

Evidence must first be authenticated before a court can even face other evidentiary issues, which renders the application

of Federal Rules of Evidence 901 and 902 to social media content particularly important. 160  Authentication is a constant
concern in litigation because traditional written documents and social media content could be altered or fraudulently

created. 161  Courts, however, have made inconsistent determinations regarding the authentication of this content, and

such variation is undesirable in civil litigation. 162  Though uncertainties will arise about the specific author of a signature
on paper or a Tweet, social media content requires a different approach to scrutiny for authentication than the current

Federal Rules of Evidence sufficiently contemplate. 163

Recognizing a need for guidance in the area of electronic communication, the Advisory Committee on the Rules of
Evidence proposed two amendments to the rules on self-authenticating evidence. The new Rules 902(13) and 902(14)
would allow the introduction of a certificate of authentication for records generated by an electronic process and for
data copied from an electronic device or electronic file in an effort to alleviate unnecessary costs and burdens associated

with authentication of electronic communication. 164  These Rules have been transmitted to the Supreme Court and are

on track to  *1052  become effective on December 1, 2017. 165  If adopted, these Rules should provide guidance and
lend consistency in authenticating social media content. In an effort to reach consistency in the interim, and in situations
where this content might not fall within the proposed amendments, courts should look to Rules 104(a), 104(b), and 901

together to uniformly and predictably evaluate whether the authentication threshold has been met. 166

After the hurdle of authentication, relevance should not prove a substantial barrier to admissibility since it is considered a
low-threshold requirement. However, hearsay might present an issue. Though an existing hearsay exception should apply
to social media, there is still a concern that crucial out-of-court statements may be excluded. For example, it is uncertain
whether a Facebook status update will fall within a “present sense impression” hearsay exception or whether a capitalized

Tweet is an “excited utterance.” 167  Compelling evidence stemming from the social media activity of bystanders or other

uninterested parties will not qualify as statements of a party opponent and will fall outside of the hearsay exceptions. 168

For that reason, the “Statement of Recent Perception” hearsay exception included in the original draft of the Federal

Rules of Evidence and approved by the Supreme Court--but rejected by Congress due to its potential breadth 169 --should
now be slightly modified and adopted to safeguard the admission of authenticated and relevant social media content.
This exception as originally drafted reads:

A statement, not in response to the instigation of a person engaged in investigation, litigation, or settling
a claim, which narrates, describes, or explains an event or condition recently perceived by the declarant,
made in good faith, not in contemplation of pending or anticipated litigation in which he was interested,

and while his recollection was clear. 170

*1053  Adding such an exception to the Federal Rules of Evidence--either as-is, modified to only include recorded
statements of recent perception, or modified to include a good faith safeguard--would ensure that compelling information
regarding events, exactly as observed during a time when it was fresh in the individual's mind, is admitted as evidence

without the need to stretch existing evidence rules too far. 171  Moreover, though such a proposal is meant to address
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evidentiary concerns associated with social media content, it is not so narrowly tailored that it will be rendered useless
by the development of new technology. Instead, while admittedly broadening the ambit of admissible evidence, this
exception would just provide a limited vehicle to uniformly address reliable social media content as admissible evidence

now and in the future. 172

D. Understanding Privacy on Social Media Platforms

Along with the realm of legal procedural frameworks and ethical guidelines, it is important to integrate privacy
expectations into the context of social media platforms. Though users consent and affirmatively choose to make their
personal information available online, their use of available restrictive settings suggests a want for privacy regulation

to recognize and adapt to the realities of new technologies and the digital age. 173  This is not to say that there should
be a sort of “social media privilege” in regard to discovery or admissibility of evidence in civil litigation, as that would

hardly be reasonable when large audiences of individuals have potentially seen this information already. 174  Further, it
is unclear such broad privacy privileges would be effective, as it is rarely a government actor, company, or social media

platform that is arguably invading user privacy, but instead, intrusions come from other users or private actors. 175  Thus,
technology itself is not invading privacy but the technology users might be, which presents a difficult balance between

individual privacy protections and free communication amongst individuals. 176

Users should not have to isolate themselves entirely from technology to ensure information they hoped to keep

private is not *1054  otherwise disseminated. 177  Cyberspace is not an unregulated frontier; new and existing laws
and rules are already applied to social media platforms, making it unlikely that further legislation would properly
implement protections without sacrificing the free use of social media platforms. Currently, data protection, privacy,
and competition laws require social media platforms to notify users or seek consent for practices that exploit users' data

for mining, behavioral advertising, or sharing. 178  However, these regulations have not resulted in meaningful privacy

protections because many users do not read the notifications or do not understand the ramifications of consent. 179

Therefore, instead of introducing more regulation, courts should view privacy concerns on a similar spectrum as that
which the platforms themselves aim to offer their users: with public content being afforded a much lower expectation

of privacy than private or ephemeral content. 180  Moreover, social media platforms should work to remedy ambiguities
in their privacy policies and implement meaningful features to better ensure that users truly understand the legal
ramifications of posting content. But ultimately, users must use social media platforms carefully and understand that

private social media content is not infallibly private. 181

IV. THE END, BUT NOT OF SOCIAL MEDIA IN CIVIL LITIGATION

Social media might showcase trending topics, but social media use is not just a trend. Given its widespread and persistent
use, information desired for civil litigation purposes will continue to be collected from these platforms. Additionally, new

media will continue to arise, creating questions not yet contemplated. 182  Excessive change *1055  to legal frameworks,
however, would do little to remedy current concerns over inconsistencies and overly specific rules would be obsolete
by the time they were enacted, used, or understood by the legal community. This does not mean new technology can
be ignored, as the Model Rules of Professional Conduct demonstrate that an understanding of social media platforms
and their privacy settings are an integral part of modern legal representation. The fast-paced nature of technological
developments and the proliferation of use, particularly in the area of social media, necessarily mean technological
developments pertinent to civil litigation should be incorporated as best they can into existing legal frameworks. Any
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formal changes to existing legal frameworks should be progressively adapted as necessary to remedy any limitations of
the current rules for civil procedure, professional conduct, and evidence--as opposed to changing the law at the same
rate as technology.
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45 McPeak, supra note 5, at 931-32.

46 McPeak, supra note 3, at 242.

47 Data Policy, FACEBOOK, https://www.facebook.com/full_data_use_policy [https://perma.cc/7UQR-U3Q4] (last visited
Feb. 6, 2017).

48 Id.

49 Id.

50 Id. Facebook purchased Instagram in 2012, and as such the two platforms have similar policies, including their policy
regarding responding to legal requests. Privacy Policy, INSTAGRAM, https://help.instagram.com/155833707900388 [https://
perma.cc/6Z6C-LPAJ] (last visited Feb. 6, 2017).

51 Privacy Policy, TWITTER, https://twitter.com/privacy?lang=en [https://perma.cc/7N2Z-UQSX] (last visited Feb. 6, 2017).

52 Id.

53 Id.

54 Though the platform itself does not list “outside the app” methods of saving content, there are third-party apps available
to save Snapchat posts. Hook & Faklaris, supra note 27, at 69; Privacy Policy, SNAPCHAT, https://www.snap.com/en-US/
privacy/privacy-policy/ [https://perma.cc/664H-XFKJ] (last updated Jan. 10, 2017). In its privacy policy, Snapchat notes:
Keep in mind that the users you send Snaps, Chats, and any other content to can always save that content or copy it outside
the app. So, the same common sense that applies to the [I]nternet at large applies to Snapchat as well: Don't send messages
or share content that you wouldn't want someone to save or share.
Id.

55 SNAPCHAT, supra note 54.

56 Id.
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57 18 U.S.C. § 2701 (2012).

58 Id. §§ 2702, 2703 (2012).

59 Bub, supra note 15, at 1446-48 (referencing Crispin v. Christian Audigier, Inc., 717 F. Supp. 2d 965 (C.D. Cal. 2010); Barnes
v. CUS Nashville, LLC, No. 3:09-cv-00764, 2010 WL 2265668 (M.D. Tenn. June 3, 2010)).

60 Rosenthal, supra note 38, at 234.

61 Sholl, supra note 21, at 214.

62 Rosenthal, supra note 38, at 235.

63 FED. R. CIV. P. 26(b)(1).

64 FED. R. CIV. P. 26(b)(2)(B).

65 FED. R. CIV. P. 34.

66 FED. R. CIV. P. 37.

67 Mailhoit v. Home Depot U.S.A., Inc., 285 F.R.D. 566, 570 (C.D. Cal. 2012).

68 Appler v. Mead Johnson & Co., LLC, No. 3:14-cv-166-RLY-WGH, 2015 WL 5615038, at *2 (S.D. Ind. Sept. 24, 2015).

69 FED. R. CIV. P. 26(b)(2)(C).

70 Farley v. Callais & Sons LLC, No. 14-2550, 2015 WL 4730729, at *2 (E.D. La. Aug. 10, 2015); E.E.O.C. v. Simply Storage
Mgmt., LLC, 270 F.R.D. 430, 434 (S.D. Ind. 2010).

71 Simply Storage Mgmt., LLC, 270 F.R.D. at 434; FED. R. CIV. P. 1 (“These rules govern the procedure in all civil actions and
proceedings in the United States district courts .... They should be construed, administered, and employed by the court and
the parties to secure the just, speedy, and inexpensive determination of every action and proceeding.”).

72 FED. R. CIV. P. 26(b); Potts v. Dollar Tree Stores, Inc., No. 3:11-cv-01180, 2013 WL 1176504, at *3 (M.D. Tenn. Mar. 20,
2013).

73 Tompkins v. Detroit Metro. Airport, 278 F.R.D. 387, 388 (E.D. Mich. 2012).

74 Romano v. Steelcase Inc., 30 Misc. 3d 426, 432-34 (N.Y. Sup. Ct. 2010).

75 See Davenport v. State Farm Mut. Auto. Ins. Co., No. 3:11-cv-632-J-JBT, 2012 WL 555759, at *2 (M.D. Fla. Feb. 21, 2012).
But see Palma v. Metro PCS Wireless, Inc., 18 F. Supp. 3d 1346, 1348 (M.D. Fla. 2014) (holding that “the burden of requiring
all of the opt-in Plaintiffs to review all of their postings on potentially multiple social media sites over a period of four years
and determine which posts relate to their job, hours worked, or this case, would be ‘an extremely onerous and time-consuming
task”’); Jewell v. Aaron's, Inc., No. 1:12-CV-0563-AT, 2013 WL 3770837, at *5 (N.D. Ga. July 19, 2013) (holding that “the
burden imposed on a class of plaintiffs to produce such an overly broad swath of documents, while technologically feasible,
is far outweighed by the remote relevance of the information”).

76 See Johnson v. PPI Tech. Servs., L.P., No. 11-2773, 2013 WL 4508128, at *2 (E.D. La. Aug. 22, 2013) (“Almost every plaintiff
places his or her mental or physical condition at issue, and this Court is reticent to create a bright-line rule that such conditions
allow defendants unfettered access to a plaintiff's social networking sites that he or she has limited from public view.”);
Giacchetto v. Patchogue-Medford Union Free Sch. Dist., 293 F.R.D. 112, 115 (E.D.N.Y. 2013) (“If the Court were to allow
broad discovery of Plaintiff's social networking postings as part of the emotional distress inquiry, then there would be no
principled reason to prevent discovery into every other personal communication.”). But see Mailhoit v. Home Depot U.S.A.,
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Inc., 285 F.R.D. 566, 571 (C.D. Cal. 2012) (“Plaintiff has placed her emotional state at issue in this action and it is conceivable
that some [social media] communications may support or undermine her claims of emotional distress.”).

77 Anderson v. City of Fort Pierce, No. 14-14095-CIV-MARTINEZ/LYNCH, 2015 WL 11251963, at *2 (S.D. Fla. Feb. 12,
2015) (“[T]he Plaintiff has put her mental health and quality of life at issue, and the Defendant seeks the social media pictures
for that reason.”); Mailhoit, 285 F.R.D. at 571.

78 Ogden v. All-State Career Sch., 299 F.R.D. 446, 450 (W.D. Penn. 2014).

79 Kear v. Kohl's Dep't Stores, Inc., No. 12-cv-1235-JAR-KGG, 2013 WL 3088922, at *1 (D. Kan. June 18, 2013) (quoting
Snowden ex rel. Victor v. Commaught Lab., 137 F.R.D. 325, 341 (D. Kan. 1991)).

80 Id. at *6.

81 Smith v. Hillshire Brands, No. 13-2605-CM, 2014 WL 2804188, at *5-6 (D. Kan. June 20, 2014) (quoting Rozell v. Rose-Holst,
No. 05 CIV 2936(JGK)JCF, 2006 WL 163143, at *3-4 (S.D.N.Y. Jan. 20, 2006) (“[A]nything that a person says or does might
in some theoretical sense be reflective of her emotional state. But that is hardly justification for requiring the production of
everything thought she may have reduced to writing”); see also Held v. Ferrellgas, Inc., No. 10-2393-EFM, 2011 WL 3896513,
at *1 (D. Kan. Aug. 31, 2011).

82 Keller v. Nat'l Farmers Union Prop. & Cas. Co., No. CV 12-72-M-DLC-JCL, 2013 WL 27731, at *4 (D. Mont. Jan. 2, 2013);
Tompkins v. Detroit Metro. Airport, 278 F.R.D. 387, 389 (E.D. Mich. 2012); Romano v. Steelcase Inc., 30 Misc. 3d 426,
430 (N.Y. Sup. Ct. 2010).

83 Offenback v. L.M. Bowman, Inc. No. 1:10-CV-1789, 2011 WL 2491371, at *2 (M.D. Penn. June 22, 2011).

84 Id.; Bass v. Miss Porter's Sch., No. 3:08cv1807, 2009 WL 3724968, at *1 (D. Conn. Oct. 27, 2009); Root v. Balfour Betty
Const. LLC, 132 So. 3d 867, 871 (Fla. Dist. Ct. App. 2014).

85 Tompkins, 278 F.R.D. at 389 n.4 (quoting Collens v. City of New York, 2004 WL 1395228, at *2 (S.D.N.Y. 2004)).

86 Holter v. Wells Fargo & Co., 281 F.R.D. 340, 344-45 (D. Minn. 2011); E.E.O.C. v. Simply Storage Mgmt., LLC, 270 F.R.D.
430, 436 (S.D. Ind. 2010).

87 Appler v. Mead Johnson & Co., LLC, No. 3:14-cv-166-RLY-WGH, 2015 WL 5615038, at *1 (S.D. Ind. Sept. 24, 2015).

88 McPeak, supra note 5, at 917.

89 My Data, SNAPCHAT, https://accounts.snapchat.com/accounts/downloadmydata [https://perma.cc/BNA8-NSUW] (last
visited Feb. 6, 2017).

90 Gallion v. Gallion, No. FA1141169558, 2011 WL 4953451, at *1 (Conn. Sept. 30, 2011).

91 Agnieszka McPeak, Social Media Snooping and Its Ethical Bounds, 46 ARIZ. ST. L.J. 845, 847 (2014).

92 Steven C. Bennett, Ethical Limitations on Informal Discovery of Social Media Information, 36 AM. J. TRIAL ADVOC. 473,
478-79 (2013).

93 Allison Clemency, “Friending,” “Following,” and “Digging” up Evidentiary Dirt: The Ethical Implications of Investigating
Information on Social Media Websites, 43 ARIZ. ST. L.J. 1021, 1029 (2011).

94 Bennett, supra note 92, at 477.

95 MODEL CODE OF PROF'L CONDUCT Scope (AM. BAR ASS'N 1983).
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96 See, e.g., Standing Committee on Ethics and Professional Responsibility, AM. B. ASS'N, https://www.americanbar.org/
groups/professional_responsibility/committees_commissions/ethicsandprofessionalresponsibility.html [https://perma.cc/
C3PU-G562] (last visited Feb. 6, 2017).

97 Bennett, supra note 92, at 483.

98 MODEL CODE OF PROF'L CONDUCT r. 1.1 (AM. BAR ASS'N 1983).

99 MODEL CODE OF PROF'L CONDUCT r. 1.1, cmt. 8 (AM. BAR ASS'N 1983).

100 FED. R. CIV. P. 11(b) (requiring pleadings and written motions be, among other things, presented for a proper purpose,
warranted by current law or a nonfrivolous argument, and grounded in factual content with evidentiary support); MODEL
CODE OF PROF'L CONDUCT r. 1.3, 3.1 (AM. BAR ASS'N 1983).

101 See, e.g., McPeak, supra note 91, at 875-80.

102 Id. at 880.

103 Browning & Harrison, supra note 12, at 27.

104 See, e.g., Lester v. Allied Concrete Co., Nos. CL08-150, CL09-223, 2010 WL 7371245, at *6 (Va. Cir. Ct. May 27, 2010)
(sanctioning plaintiff's attorney for “maintaining and certifying the accusation that Defense counsel ‘hacked into’ and/or made
unauthorized access to Plaintiff's Facebook account during the hearing in open court on March 3, 2010, based on no inquiry
into the relevant facts beyond the bare, unsubstantiated assertions of his client”).

105 MODEL CODE OF PROF'L CONDUCT r. 8.4 (AM. BAR ASS'N 1983).

106 MODEL CODE OF PROF'L CONDUCT r. 4.1-.2 (AM. BAR ASS'N 1983).

107 Clemency, supra note 93, at 1036.

108 Id.

109 Id. at 1035.

110 Id.

111 Robertelli v. New Jersey Office of Atty. Ethics, 134 A.3d 963 (N.J. 2016).

112 McPeak, supra note 91, at 863.

113 Howell v. Buckeye Ranch, Inc., No. 2:11-cv-1014, 2012 WL 5265170, at *2 (S.D. Ohio Oct. 1, 2012); Thurmond v. Bowman,
14-CV-6465W, 2016 WL 1295957, at *7 (W.D.N.Y. Mar. 31, 2012) (quoting Fujitsu Ltd. v. Fed. Express Corp., 247 F.3d
423, 436 (2d Cir. 2001)).

114 Gatto v. United Airlines, Inc., No. 10-cv-1090-ES-SCM, 2013 WL 1285285, at *3 (D.N.J. Mar. 25, 2013).

115 Spoliation, BLACK'S LAW DICTIONARY (10th ed. 2010); see also Thurmond, 2016 WL 1295957, at *7.

116 Gatto, 2013 WL 1285285, at *3.

117 Id.

118 Browning & Harrison, supra note 12, at 26-27.

119 Thurmond, 2016 WL 1295957, at *8.
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120 Browning & Harrison, supra note 12, at 26.

121 Id. at 28.

122 Id. at 27.

123 Id. at 27-28; John Levin, Social Media - Advising Your Client, 29 CBA REC. 40, 40 (2015).

124 Aviva Orenstein, Friends, Gangbangers, Custody Disputants, Lend Me Your Passwords, 31 MISS. C. L. REV. 185, 193 (2012).

125 Anderson v. City of Fort Pierce, No. 14-14095-CIV-MARTINEZ/LYNCH, 2015 WL 11251963, at *3 (S.D. Fla. Feb. 12,
2015); Sholl, supra note 21, at 220.

126 FED. R. EVID. 401.

127 FED. R. EVID. 402, 403.

128 Brown, supra note 2, at 379.

129 Sholl, supra note 21, at 220.

130 Brown, supra note 2, at 380.

131 FED. R. EVID. 801(c)(1).

132 Jeffrey Bellin, eHearsay, 98 MINN. L. REV. 7, 11 (2013).

133 FED. R. EVID. 801(d)(2)(A)-(B); Sholl, supra note 21, at 220-21.

134 FED. R. EVID. 901(a).

135 Sholl, supra note 21, at 222.

136 Id. at 221.

137 Carlson, supra note 13, at 1043.

138 Elizabeth A. Flanagan, #Guilty? Sublet v. State and the Authentication of Social Media Evidence in Criminal Proceedings, 61
VILL. L. REV. 287, 296-98 (2016).

139 Sholl, supra note 21, at 222.

140 Flanagan, supra note 138, at 302-03. Effective expert testimony may be difficult to obtain, if required, as Snapchat will not
provide expert testimony in legal proceedings (and perhaps other social media platforms will follow suit). See SNAPCHAT,
SNAP, INC., LAW ENFORCEMENT GUIDE 14 (2016), https://www.snapchat.com/lawenforcement [https://perma.cc/
KM25-7U95].

141 McPeak, supra note 5, at 937.

142 Steven S. Gensler, Special Rules for Social Media Discovery?, 65 ARK. L. REV. 7, 13 (2012).

143 E.E.O.C. v. Simply Storage Mgmt., LLC, 270 F.R.D. 430, 434 (S.D. Ind. 2010); Gensler, supra note 142, at 10.

144 Gensler, supra note 142, at 34.

145 McPeak, supra note 5, at 888.
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146 See Ogden v. All-State Career Sch., 299 F.R.D. 446, 450 (W.D. Penn. 2014) (“Defendant is no more entitled to such unfettered
access to plaintiff's personal email and social networking communications than it is to rummage through the desk drawers
and closets in plaintiff's home.”); McPeak, supra note 5, at 937.

147 Gensler, supra note 142, at 20.

148 McPeak, supra note 5, at 939.

149 Gensler, supra note 142, at 14-15; McPeak, supra note 5, at 937.

150 Farley v. Callais & Sons LLC, No. 14-2550, 2015 WL 4730729, at *3 (E.D. La. Aug. 10, 2015); McPeak, supra note 5, at 941.

151 Gensler, supra note 142, at 22.

152 See Giacchetto v. Patchogue-Medford Union Free Sch. Dist., 293 F.R.D. 112, 115 (E.D.N.Y. 2013); Robinson v. Jones Lang
LaSalle Ams., Inc., No 3:12-cv-00127-PK, 2012 WL 3763545, at *2 (D. Or. Aug. 29, 2012) (noting that counsel is expected
to properly “determine what information falls within the scope of this court's order in good faith and consistent with their
obligations as officers of the court”); Gensler, supra note 142, at 24.

153 Gensler, supra note 142, at 26.

154 See Farley, 2015 WL 4730729, at *5.

155 See Appler v. Mead Johnson & Co., LLC, No. 3:14-CV-166-RLY-WGH, 2015 WL 5615038, at *6 (S.D. Ind. Sept. 24, 2015)
(“[W]eighing of the relevancy and necessity of information requested, the burden of production, the privacy interests at stake,
and other concerns mentioned in Federal Rule of Civil Procedure 26(b)(1) does seem, at a minimum, necessary to make a
proper ruling on this type of discovery issue.”).

156 Angela O'Brien, Are Attorneys and Judges One Tweet, Blog, or Friend Request Away from Facing a Disciplinary Committee?,
11 LOY. J. PUB. INT. L. 511, 532 (2010).

157 MODEL CODE OF PROF'L CONDUCT Scope (AM. BAR ASS'N 1983).

158 O'Brien, supra note 156, at 534. In 1899, the Connecticut Supreme Court refused to admit photographs as evidence because
of the likelihood that the medium was manipulated or misleading; today, ironically, social media content in the form
of photographs rarely raise concerns about authentication, which demonstrates the typical skepticism of new technology
in courtrooms and its eventual disappearance as the legal community becomes more comfortable with that medium. See
Orenstein, supra note 124, at 204 (referring to Cunningham v. Fair Haven & W.R. Co., 43 A. 1047 (Conn. 1899)).

159 Breanna M. Democko, Social Media and the Rules on Authentication, 43 U. TOL. L. REV. 367, 379 (2012); Orenstein, supra
note 124, at 203.

160 Democko, supra note 159, at 380-81.

161 Id. at 396.

162 Carlson, supra note 13, at 1045.

163 See Orenstein, supra note 124, at 222, 224.

164 COMM. ON RULES OF PRACTICE & PROCEDURE, RULES RECOMMENDED FOR APPROVAL AND
TRANSMISSION 3 (2016) (transmitting proposed changes to federal rule of evidence 902).

165 Pending Rules and Forms Amendments, U.S. CTS., http://www.uscourts.gov/rules-policies/pending-rules-and-forms-
amendments [https://perma.cc/9RN8-K9TS] (last visited Feb. 13, 2017).
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166 FED. R. EVID. 104(a), 104(b), 901; see also Carlson, supra note 13, at 1048-49.

167 Bellin, supra note 132, at 25 (further questioning whether “retweets” or “likes” constitute an adoptive admission where social
media users do not make a statement themselves but instead arguably support another user's statement).

168 Jeffrey Bellin, The Case for eHearsay, 83 FORDHAM L. REV. 1317, 1321 (2014).

169 Bellin, supra note 132, at 33-34.

170 COMMITTEE ON RULES OF PRACTICE AND PROCEDURE OF THE JUDICIAL CONFERENCE OF THE
UNITED STATES, PRELIMINARY DRAFT OF PROPOSED RULES OF EVIDENCE FOR UNITED STATES
DISTRICT COURTS AND MAGISTRATES, 46 F.R.D. 161, 377 (1969).

171 Bellin, supra note 132, at 54; see Bellin, supra note 168, at 1328-29.

172 Bellin, supra note 132, at 60; Bellin, supra note 168, at 1328.

173 McPeak, supra note 5, at 936-37.

174 Id. at 946.

175 Lothar Determann, Social Media Privacy: A Dozen Myths and Facts, 2012 STAN. TECH. L. REV. 7, 2-3 (2012).

176 Id. at 17.

177 McPeak, supra note 5, at 936-37.

178 Determann, supra note 175, at 5 (citing Chris Jay Hoofnagle, Ashkan Soltani, Nathaniel Good, Dietrich J. Wambach & Mika
D. Ayenson, Can Advertisers Learn That “No Means No”?, 10 Privacy & Sec. L. Rep. (BNA) No. 38, at 1398 (Sept. 26, 2011)).

179 Id.

180 McPeak, supra note 5, at 936-37.

181 See Higgins v. Koch Dev. Corp., No. 3:11-CV-81-RLY-WGH, 2013 WL 3366278, at *2-3 (S.D. Ind. July 5, 2013) (noting there
are “no cases supporting the proposition that setting a Facebook profile to ‘private’ entitles a person to a greater expectation
of privacy”).

182 For example, police in Arkansas requested audio records from Amazon's Echo in connection with a murder investigation.
Amazon declined to provide the data. While acknowledging the differences between this data and private social media
content, this demonstrates that technological developments (and particularly those that store private communication) will
present a myriad of new legal questions. See Elizabeth Weise, Police Ask Alexa: Who Dunnit?, USA TODAY (Dec. 29,
2016, 8:13 AM), http://www.usatoday.com/story/tech/news/2016/12/27/amazon-alexa-echo-murder-case-bentonville-hot-tub-
james-andrew-bates/95879532/ [https://perma.cc/9BVQ-2KLK].
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United States District Court,
M.D. Pennsylvania.

Patricia McSparran, Plaintiff
v.

Commonwealth of Pennsylvania, et al., Defendants.

CIVIL NO. 1:13-CV-1932
|

Filed 02/18/2016

MEMORANDUM

William W. Caldwell, United States District Judge

I. Introduction
*1  We are considering a motion for protective order,

a motion in limine, and a request to amend a prior
order. (Doc. 63; Doc. 65; Doc. 70). This case relates to
a complaint in which Plaintiff alleges that Defendants
discriminated against her on the basis of sex in violation
of Title VII of the Civil Rights Act of 1964. (Doc.
18). The parties are currently engaged in discovery – a
process that has been fraught with contention. In the
most recent dispute, Defendants seek: (1) a protective
order to preclude Plaintiff's discovery of information
they claim is protected by attorney-client privilege; and
(2) to exclude evidence of pornographic emails sent or
received by employees of Pennsylvania's Department of
Environmental Protection (DEP). (Doc. 63; Doc. 65). At
the same time, Plaintiff asks us to amend a prior order in
which we instructed her to produce metadata associated
with electronically stored information. (Doc. 70). For the
reasons discussed below, we will deny the motion for
protective order, grant the motion in limine, and grant the
request to amend.

II. Discussion

A. Motion for Protective Order
On November 18, 2015, Plaintiff deposed Renata
Moseley. (Doc. 72-3). Moseley, a Human Resources

Analyst at DEP, investigated and responded to the
charges of sex discrimination that Plaintiff filed with the
Equal Employment Opportunity Commission. (Doc. 72-3
at 6). During the deposition, Plaintiff's counsel inquired
about Moseley's investigation. (Id. at 10). Defense counsel
objected and cautioned Moseley not to answer any
questions concerning actions taken at the direction of
agency counsel. (Id.). Due to this instruction, Moseley
declined to answer a series of questions about specific
steps she took during her investigation. In particular,
she did not answer the following questions: (1) whether
she checked employee emails; (2) what documents her
investigation produced; (3) who she interviewed; (4) if she
took notes; and (5) whether she reviewed personnel files.
(Doc. 72-3).

On December 15, 2015, in accordance with our preferred
practice, Plaintiff sent correspondence to the court
notifying us that the parties had reached an impasse on
Moseley's deposition. (Doc. 60). In response, Defendants
filed a motion for protective order claiming that the
information Plaintiff seeks is shielded from discovery
by attorney-client privilege. (Doc. 63). As we read
their brief, Defendants advance two intertwined theories.
First, that Moseley was an employee and agent of
DEP, and therefore any legal advice or direction
agency counsel gave Moseley is privileged attorney-client
communication. Second, that Moseley was an agent of
agency counsel because she worked closely with and at
the direction of counsel throughout her investigation.
Thus, any communication she had with counsel during her
investigation is protected.

The attorney-client privilege, founded in common law,
protects “confidential communications made between
attorneys and clients for the purpose of obtaining or
providing legal assistance to the client.” In re Grand Jury
Subpoena, 745 F.3d 681, 687 (3d Cir. 2014). This privilege
is not limited to individuals, but extends to circumstances
in which a government agency is the client and an
interagency lawyer is the attorney. Accord NLRB v. Sears,
Roebuck & Co., 421 U.S. 132, 154 (1975). In addition
to the attorney-client privilege, an analogous doctrine set
out in the Federal Rules of Civil Procedure protects an
attorney's work product. Specifically, Rule 26(b)(3) states
that, “[o]rdinarily, a party may not discover documents
and tangible things that are prepared in anticipation
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for litigation or for trial by or for another party or
its representative (including the other party's attorney,
consultant, surety, indemnitor, insurer, or agent).” FED.
R. CIV. P. 26(b)(3)(A).

*2  We find that neither the attorney-client privilege
nor the attorney work-product doctrine apply in this
instance. The attorney-client privilege only applies to
communications; it does not protect disclosure of
underlying facts. Upjohn Co. v. United States, 449 U.S.
383, 395 (1981). As explained by the Supreme Court:

A fact is one thing and a
communication concerning that fact
is an entirely different thing. The
client cannot be compelled to answer
the question, 'What did you say
or write to the attorney?' but may
not refuse to disclose any relevant
fact within his knowledge merely
because he incorporated a statement
of such fact into his communication
to his attorney.

Id. Here, we agree with Defendants, under their first
theory, that Moseley was an agent of DEP, and
therefore any communications between Moseley and
agency counsel are privileged. Id. But the information at
issue is not a communication. Plaintiff wants disclosure of
the steps Moseley took during her investigation – what she
did, who she talked to, where she looked – not disclosure
of what agency counsel told her. Thus, Plaintiff seeks
disclosure of underlying facts, and those facts do not
become shielded under attorney-client privilege simply
because they may have been included in a communication
between Moseley and counsel. Id.

Similarly, the information Plaintiff seeks does not
fall within the boundaries of the attorney work-
product doctrine. The work-product doctrine applies
to documents and tangible things, not facts contained
within the documents. See FED. R. CIV. P. 26(b)(3)
(A). Only in the rare circumstance in which a party
“attempts to ascertain 'historical' facts, which inherently
reveal the attorney's mental impressions, [do some courts
hold that] the ordinary work-product privilege extend[s]
to...intangible interests.” See, e.g., Onwuka v. Fed.

Express Corp., 178 F.R.D. 508, 513 (D. Minn. 1997).
Here, we again agree with Defendants, under their second
theory, that Moseley was acting as an agent for counsel,
and therefore any work product is protected. See Dempsey
v. Bucknell Univ., 296 F.R.D. 323, 329 (M.D. Pa. 2013)
(recognizing that person can simultaneously be an agent
for the client and an agent for the attorney). Yet, Plaintiff
is not asking Moseley to produce documents or tangible
things prepared in anticipation of litigation, and the steps
taken during Moseley's investigation are not historical
facts that will inherently reveal agency counsel's opinions
and mental impressions. See Onwuka, 178 F.R.D. at
515 (finding that steps taken to conduct an internal
investigation into claims of discrimination and retaliation
do not inherently reveal the attorney's mental impressions
or opinions).

Accordingly, we will deny Defendants' motion for
protective order. Plaintiff may inquire into the steps
Moseley took during the course of her investigation. She
may also inquire into the facts Moseley learned during
that investigation. Plaintiff may not, however, discover
the contents of conversations Moseley had with agency
counsel or the contents of conversations Moseley had
with other DEP employees while acting at the direction
of agency counsel. Such conversations, whether written or

oral, are privileged attorney-client communications. 1

B. Motion in Limine
*3  On November, 18, 2015, Plaintiff provided

Defendants with a series of documents. The documents,
which have been submitted in camera for our review,
were copies of emails containing pornographic images,
lewd images, and sex-based jokes demeaning to women.
The emails, made public by the Pennsylvania Attorney
General's Office, were sent or received by DEP employees
while Plaintiff was employed there. None of the emails,
however, involve a named defendant in this case. On
December 29, 2015, Defendants filed a motion in limine to
preclude Plaintiff's use of the emails. (Doc. 65). They argue
that the emails are not relevant to Plaintiff's claims and
that any probative value that does exist is substantially
outweighed by a danger of unfair prejudice. (Id. at 3-4).
Accordingly, Defendants ask us to exclude the emails
pursuant to Federal Rules of Evidence 402 and 403. (Id.).
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Evidence is relevant if it makes a fact of consequence more
or less probable than it would be without the evidence.
FED. R. EVID. 401. With respect to Plaintiff's claims,
the well-established McDonnell Douglas test, by setting
out the applicable burden-shifting framework, identifies
which facts are of consequence. Under McDonnell
Douglas, Plaintiff first has the burden to set out a prima
facie case. To do so, she must show that: (1) she is a
member of a protected class; (2) she was qualified for
the position she sought to retain; (3) she suffered an
adverse employment action; and (4) the action occurred
under circumstances that could give rise to an inference of
intentional discrimination. McDonnell Douglas Corp. v.
Green, 411 U.S. 792, 802-04 (1973). If Plaintiff establishes
a prima facie case, the burden shifts to Defendants to show
that they had a legitimate, non-discriminatory reason for
the adverse employment action. St. Mary's Honor Ctr. v.
Hicks, 509 U.S. 502, 506-07 (1993). If Defendants make
this showing, the burden shifts back to Plaintiff to show
that Defendants' proffered legitimate, non-discriminatory
reason is a pretext. Id.

The pornographic emails sent or received by non-
defendant, DEP employees bear no relation to these
elements. Although they may be relevant to a hostile work
environment claim – such a claim requires the Plaintiff
to show that discrimination was severe or pervasive –
all of Plaintiff's hostile work environment claims have
already been dismissed. See (Doc. 28). Thus, the emails
do not make a fact of consequence more or less probable.
Accordingly, we will grant Defendants' motion in limine
to preclude Plaintiff's evidentiary use of the emails in
question.

C. Request to Amend Order to Produce Metadata
Finally, we take this opportunity to address a recurring
issue about a discovery dispute we previously addressed.
At the time Defendants filed the motions sub judice,
they also filed a motion to compel the production of
documents and metadata. (Doc. 66). The motion stated
that Plaintiff (1) was producing documents piecemeal,
and (2) produced electronically stored information –
namely emails from within DEP – in non-native format
and without associated metadata. Therefore, Defendants
sought to compel Plaintiff's production of all documents

and any metadata associated with electronically stored
information.

During a conference call held on January 7, 2016,
Plaintiff's counsel agreed to produce the outstanding
documents. Because we understood Plaintiff to agree to
the motion as a whole, we issued an order granting
Defendants' motion and instructed Plaintiff to produce
the required documents and metadata by January 22,
2016. (Doc. 67). On January 15, 2016, we received
correspondence from Plaintiff's counsel advising us that
she never agreed to produce metadata, only the requested
documents. Therefore, she asks us to amend our previous
order to eliminate the metadata requirement. (Doc. 70).

*4  Metadata is imbedded information that describes
the history, tracking, and management of an electronic
document. Williams v. Sprint/United Mgmt. Co., 230
F.R.D. 640, 647 (D. Kan. 2005). Courts generally order
the production of metadata if (1) it was specifically
requested in the initial document request, and (2) the
producing party has not yet produced the documents
in any form. Aguilar v. Immigration & Customs
Enforcement Div., 255 F.R.D. 350, 357 (S.D.N.Y. 2008).
Conversely, “[i]f metadata is not [specifically] sought in the
initial document request, and particularly if the producing
party already has produced the documents in another
form, courts tend to deny later requests....” Id.; see also
Romero v. Allstate Ins. Co., 271 F.R.D. 96, 106 (E.D. Pa.
2010); Autotech Tech. P'ship v. Automationdirect.com,
Inc., 248 F.R.D. 556 (N.D. Ill. 2008).

Here, Defendants failed to specifically ask for metadata

in its requests for production of documents. 2  Moreover,
Plaintiff already produced the documents in hard copy in
November of 2014. We find, consistent with the holdings
of our sister courts, that it would be unduly burdensome to
require Plaintiff to effectively redo document production
in response to Defendants' belated request for metadata.
See Romero, 271 F.R.D. at 106; Autotech, 248 F.R.D.
at 560 (stating requesting party “was the master of its
production requests; it must be satisfied with what it asked
for.”). Accordingly, we will amend our prior order to

relieve Plaintiff of the burden of producing metadata. 3
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III. Conclusion
For the reasons discussed above, we will deny Defendants'
motion for protective order, grant Defendants' motion in
limine, and grant Plaintiff's request to amend our prior
order. We will issue an appropriate order

All Citations

Slip Copy, 2016 WL 687992

Footnotes
1 We express no opinion on whether documents produced during Moseley's investigation are shielded by the work-product

doctrine. Although we recognize that Moseley was working as an agent for counsel, we have not had the benefit of briefing
on the issue of whether the investigation and documents were prepared in anticipation of litigation. See Freedman &
Gersten, LLP v. Bank of Am., N.A., 2010 WL 5139874 (D.N.J. 2010) (holding that the “work product doctrine does not
apply when an attorney undertakes an internal investigation to comply with internal policy”); (Doc. 74-1) (consisting of
DEP policy which directs agency counsel with respect to internal investigations of internal complaints). If the parties reach
an impasse on the production of documents, we will entertain correspondence and motions at that time.

2 Defendants' request for production of documents, consistent with Federal Rule of Civil Procedure 34(a)(1)(A), does
define “documents” to include “any other compilation of data from which information can be obtained, translated, if
necessary, into readily usable form, letters, memorandum, notes and statements.” Courts have held, however, that “data
compilations,” as that term is used in Rule 34, does not include metadata. See Mich. First Credit Union v. Cumis Ins.
Soc'y, Inc., No. 05-74423, 2007 WL 4098213 at *2 (E.D. Mich. Nov. 16, 2007); Ky. Speedway, LLC v. Nat'l Ass'n of
Stock Car Auto Racing, No. 05-138, 2006 WL 5097354 at *7-8 (E.D.K.Y. Dec. 18, 2006); see also 23 NO. 10 FEDLIT
10 (“Failing to make a specific request for metadata means there is a good chance it won't be included.”). Cf. Haka v.
Lincoln Cnty., 246 F.R.D. 577, 578 (W.D. Wis. 2007) (noting party specifically requested all “documents, notes, memos,
emails and metadata”).

3 Citing Federal Rule of Civil Procedure 34(b)(2)(E), Defendants also seem to take exception to the form in which Plaintiff
produced the documents. (Doc. 66 at 4-5). To the extent that Defendants seek to compel the reproduction of the
documents in native format, the motion is denied. The documents were produced in November 2014 and Defendants did
not make an objection until December 2015. Any objection to the form of production has been waived. See Ford Motor
Co. v. Edgewood Props., Inc., 257 F.R.D. 418, 425-26 (D.N.J. 2009).

End of Document © 2017 Thomson Reuters. No claim to original U.S. Government Works.
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NOT FOR PRINTED PUBLICATION
United States District Court,

E.D. Texas, Sherman Division.

Cheryl Cory, Plaintiff,
v.

George Carden International
Circus, Inc., Defendant.

CIVIL ACTION No. 4:13-CV-760
|

Signed 02/05/2016

ORDER REGARDING MOTION
TO COMPEL PRODUCTION OF
ELECTRONIC MEDIA DEVICES

Ron Clark, United States District Judge

*1  Defendant George Carden International Circus, Inc.
(“Defendant”) has filed its Motion to Compel Production
of Electronic Media Devices (DOC. # 63), asking that
the court compel Plaintiff to produce her mobile phones,
tablets, computers, and any fitness monitoring accessories
to be copied and the data provided for Defendant. Plaintiff
has not responded to this motion. For the following
reasons, the court GRANTS IN PART Defendant's
Motion to Compel (DOC. # 63) and ORDERS Plaintiff to
provide Defendant limited access to her electronic devices
as outlined by the court.

I. Factual Background

Plaintiff alleges that while attending Defendant's circus,
a tiger slide deflated and collapsed on her head. Plf.'s
Orig. Pet., DOC. # 7, pg. 4. At the time, the tiger
slide contained a number of children. Plf.'s Orig. Pet.,
DOC. # 7, pg. 4. Plaintiff alleges that she was injured
by this incident and has sued Defendant for damages
arising out of that injury. On October 2, 2015, Defendant
served its Fourth Request for Production on Plaintiff
asking for access to her mobile phones, computer tablets,

computers, and fitness monitoring accessories. (DOC. #
63-2). Plaintiff objected to the request, and Defendant
filed the underlying Motion to Compel.

II. Legal Standard

Defendant may serve a request on Plaintiff seeking “to
inspect, copy, test, or sample” “electronically stored
information” in Plaintiff's control. Fed. R. Civ. P. 34(a)
(1)(A). The electronically stored information sought must
be “relevant to any parties' claim or defense” and
“proportional to the needs of the case.” Fed. R. Civ.

P. 26(b)(1). 1  The factors the court is to consider are
“the importance of the issues at stake, the amount
in controversy, the parties' relative access to relevant
information, the parties' resources, the importance of
discovery in resolving the issues, and whether the burden
or expense of the proposed discovery outweighs its likely

benefit.” Fed. R. Civ. P. 26(b)(1). 2  Further, allowing
another party direct access to the electronic systems
of the other party “may raise issues of confidentiality
and privacy.” Fed. R. Civ. P. 34 advisory committee's
note to 2006 amendment. The rules are “not meant to
create a routine right of direct access” to electronically
stored information, and the court should “guard against
undue intrusiveness.” Fed. R. Civ. P. 34 advisory
committee's note to 2006 amendment. The Fifth Circuit
has not directly addressed the requirements for compelling
Plaintiff to provide direct access to her electronic devices
for copying and review.

III. Discussion

*2  Defendant argues that Plaintiff's electronic devices
contain evidence negating the extent of Plaintiff's claimed
damages. Defendant provides copies of posts made by
Plaintiff and Nathan Cory on social media, which state
that Plaintiff reached level 685 on a game called “Cookie
Jam” and that Plaintiff filled in for Nathan Cory in
his profession. (DOC. ## 63-3, 63-4). Based on these
posts, Defendant argues that Plaintiff has been engaging
in activities that require acute eyesight and that access
to Plaintiff's electronic devices would help it determine
the extent of Plaintiff's use of those devices and how well
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she is able to focus on electronic screens. Def.'s Mtn.
to Compel, DOC. # 63, pgs. 1. Plaintiff did not file a
response to this Motion, and the time to file a response has
expired. However, despite Plaintiff's failure to respond,
the court determines that the burden of Defendant's
request outweighs the benefits and only grants Defendant
limited access to Plaintiff's electronic devices.

Defendant's request involves a significant intrusion into
Plaintiff's privacy. By allowing a third-party analyst to
review all of Plaintiff's electronic devices, the court would
be allowing a stranger unlimited access to Plaintiff's emails
(both personal and professional), private records, and
exercise habits. The Eleventh Circuit has been hesitant
to allow such “mirror image” access without a showing
that the responding party has failed to fulfill its discovery
obligations. See In re Ford Motor Co., 345 F.3d 1315,
1317 (11th Cir. 2003). Most district courts have also
required such a showing by the party seeking discovery.
See, e.g., A.M. Castle & Co. v. Byrne, Civ. A. H-13-2960,
2015 WL 4756928, at *10 (S.D. Tex. Aug. 12, 2015);
In re Weekly Homes, LP., 295 S.W.3d 309, 317 (Tex.
2009) (noting that most federal courts require a showing
that “the responding party has somehow defaulted on
its obligation to search its records and produce the
requested data” prior to allowing direct access to “a party's
electronic storage device”). The courts that have allowed
such “mirror imaging” of a plaintiff's electronic devices
have done so based on evidence that requesting the data
from the responding party would not be useful given
the party's past discovery history. See, e.g., Simon Prop.
Grp. LP v. mySimon, Inc., 194 F.R.D. 639, 641 (S.D.
Ind. 2000) (noting “troubling discrepancies with respect to
[the responding party's] document production); Playboy
Enters., Inc. v. Welles, 60 F. Supp. 2d 1050, 1051 (S.D. Cal.
1999) (allowing direct access to the plaintiff's computer
system based on evidence that plaintiff was deleting emails
that should have been produced). Though not binding,
these are illustrative on how the court is to fulfill its role of
guarding against undue intrusiveness. Fed. R. Civ. P. 34
advisory committee's note to 2006 amendment.

Defendant has not presented any evidence that Plaintiff
has failed in her discovery obligations. Further, the
only other motion to compel filed by Defendant against
Plaintiff, sought to compel answers to Defendant's Fifth
Request for Production, and only sought answers to two

of the four requests for production that were served on
Plaintiff with Defendant's Fifth Request. (DOC. # 62).
This suggests that Plaintiff has largely been cooperative
with Defendant during the discovery process. The court
concludes that Defendant's request for mirror imaging of
Plaintiff's electronic devices is an unnecessary intrusion
into Plaintiff's privacy and is not proportional to the needs
of the case.

However, in this case it is the use made of the devices rather
than the particular information that could tend to rebut
Plaintiff's claims. For example, evidence that Plaintiff,
who claims loss of eyesight, is spending significant
amounts of time viewing programs or applications that
require unimpaired vision is relevant regardless of the
actual content. Likewise a mobile app that indicates
Plaintiff performs strenuous activities may be relevant
to claims of injury or disability. Plaintiff failed to reply
to Defendant's motion, so is not in a good position
to complain about loss of privacy. Therefore, the court
orders Plaintiff to provide the following:

*3  1. Plaintiff will provide Defendant with access to
her work and personal computers (including laptops
and tablets) currently used by Plaintiff so that
Defendant may access and copy any Event Logs,
Console logs, Browser Histories, or other logs/lists
that document what activities were performed on
the computer without providing the content of those
activities (for instance, the log would document that the
Microsoft Word Application was accessed but does not
provide the contents of the word document that was
actually worked on). Plaintiff's counsel may be present
when Defendant is given access to Plaintiff's computers/
laptops.

2. Plaintiff will also provide Defendant access to her
mobile phone, if she has one, to access and copy
any browser histories, event logs, or other logs/lists
that document what activities were performed on that
mobile phone without providing the content of those
activities (for instance, the log would document that the
Microsoft Word Application was accessed but does not
provide the contents of the word document that was
actually worked on). Plaintiff's counsel may be present
when Defendant is given access to Plaintiff's mobile
phone.
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3. When Plaintiff provides access to Defendant of her
mobile phone, Defendant will also be allowed access
to applications that exist on Plaintiff's mobile phone
whose primary purpose is the monitoring of Plaintiff's
exercise activities. Defendant will be allowed to copy
any logs maintained by these applications that measure
the extent of Plaintiff's exercise and physical exertion.
Plaintiff's counsel may be present when Defendant is
given access to Plaintiff's mobile phone.

4. Plaintiff will also provide Defendant with access to
her fitness monitoring accessories. Fitness monitoring
accessories refers to Fit Bits and running/walking GPS
systems (this does not include any smart phones or other
devices that may be used as communication devices
or have multiple uses beyond merely tracking exercise
activities). Since it is unlikely that such devices will
contain privileged communications or information, the
court determines that the intrusion on Plaintiff's privacy
is less burdensome such that Defendant will be allowed
to create a mirror image of Plaintiff's exercise devices.
Plaintiff's counsel may be present when Defendant is
given access to Plaintiff's exercise devices.

If a dispute arises between the parties while Plaintiff
is providing the above access, the parties are directed
to call the Discovery Hotline ((903) 590-1198) to

facilitate prompt resolution of any dispute. Any privileged
document to which Defendant may gain access during the
course of this procedure will not lose its privileged status
due to the fact that it was accessed by Defendant. No
privilege or protection under state or federal statutory or
common law is waived by any disclosure of information
connected with the litigation pending before this court,
made in accordance with the terms of this Order, and
any such disclosure shall not be deemed to be a waiver of
any privilege or protection in any other federal or state
proceeding. See Fed. R. Evid. 502. Each party will bear its
own costs for any IT professionals they hire to consult on
complying with this Order.

IT IS THEREFORE ORDERED that Defendant's
Motion to Compel Production of Electronic Media Devices
(DOC. # 63) is GRANTED IN PART as outlined by the
court above.

IT IS FURTHER ORDERED that Plaintiff shall have
until March 7, 2016 to comply with this Order.

So ORDERED and SIGNED this 5 day of February, 2016.

All Citations

Slip Copy, 2016 WL 3460781

Footnotes
1 The “proportional to the needs of the case” language of Rule 26 was added to the scope of discovery by an amendment

that became effective on December 1, 2015. In the past, courts have usually applied the amended Federal Rules of Civil
Procedure after they became effective even if the discovery dispute existed prior to the rules' effective date. See W.E.
Aubuchon Co., Inc. v. BeneFirst, LLC, 245 F.R.D. 38, 42 (D. Mass. 2007). Under the former rules, the proportionality
requirement existed though it was found under a different section of the rule. FED. R. CIV. P. 26(b)(2)(C)(iii). The court
concludes that it is just and practicable to apply the new Rule 26 to Defendant's Motion to Compel.

2 Rule 26 also allows a party to object to a request for electronically stored information on the basis that the information is
“not reasonably accessible because of undue burden or cost.” Fed. R. Civ. P. 26(b)(2)(B). If the objecting party proves
that it will be unduly burdensome or costly, then the party seeking discovery must show there is good cause for compelling
production. Fed. R. Civ. P. 26(b)(2)(B). Since Plaintiff did not respond to Defendant's Motion to Compel, the court
presumes that the electronically stored information is reasonably accessible.

End of Document © 2017 Thomson Reuters. No claim to original U.S. Government Works.
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United States District Court,
S.D. Florida.

Kristin Anderson, Plaintiff,
v.

City of Fort Pierce, Defendant.

CASE NO. 14-14095-CIV-MARTINEZ/LYNCH
|

Signed 02/12/2015

Attorneys and Law Firms

Karen Coolman Amlong, William Robert Amlong,
Alison Leigh Churly, Amlong & Amlong, PA, Fort
Lauderdale, FL, for Plaintiff.

Douglas T. Noah, Gail C. Bradford, Patricia Maria
Rego Chapman, Dean, Ringers, Morgan & Lawton, PA,
Orlando, FL, G. Clay Morris, Dean, Ringers, Morgan &
Lawton, P.A., Orlanod, FL, for Defendant.

ORDER ON DEFENDANT'S
MOTION TO COMPEL (DE 84)

FRANK J. LYNCH, JR., UNITED STATES
MAGISTRATE JUDGE

*1  THIS CAUSE comes before this Court upon the
above Motion. At issue are the Defendant's Second Set
of Interrogatories and the Defendant's Third Request for
Production. Having reviewed the Motion, Response, and
Reply, this Court finds as follows:

1. Two subject matter areas of discovery are at issue.
The first subject area concerns the psychological IME
performed by Dr. Silversmith on October 20, 2014. The
Defendant seeks “any recordings, in any form”, and
all documentary memorializations made by the Plaintiff
during the course of and related to that examination. This
very same IME was subject of a prior discovery ruling.
By Order found at DE 35, this Court told the Plaintiff
that she may not record that examination. She could make
neither a video nor audio recording of it. The tenor of

the Defendant's present discovery requests and Motion to
Compel implies that the Plaintiff violated that Order by
recording the IME.

2. The briefing of the dispute clarifies that the Plaintiff
did not actually “record” the IME in the common
understanding of that word. In conformance with that
prior Order (DE 35), the Plaintiff made no video or audio
recording of the IME. What the briefing reveals is that
the Plaintiff instead took eight pages of notes about the
examination, some of which were notes made during the
examination. This is the “recording” subject of the instant
Motion. Had the Defendant complied with Local Rule
7.1(a)(3)'s requirement for a pre-filing conference, the
Defendant may have known about the true nature of the
Plaintiff's “recording” from the start.

3. The narrow question before this Court, therefore,
is whether the Defendant is entitled to the Plaintiff's
handwritten notes. This Court observes that the wording
of the subject discovery requests may be broad enough
to encompass handwritten notes. Therefore the Plaintiff's
clarification that no recording was made of the IME
does not moot the Motion. Moreover in its Reply the
Defendant pursues the disclosure of the notes. The
Defendant concedes that part of those notes count as work
product, and thus are protected, because the Plaintiff
made them while in consultation with her attorney.
“However, any notes taken during the actual examination
that serve as a handwritten recording of what occurred
in the examination and/or memorialize the examination”,
the Defendant contends, “are relevant and are not
protected by the attorney-client privilege [or] by the work-
product privilege.”

4. This Court denies the Defendant's Motion to Compel
because it finds the Plaintiff's independently made
examination notes irrelevant. For the reason why these
notes are not relevant, this Court refers back to its prior
Order (DE 35) on that IME. The reason for preventing
the Plaintiff from making a video or audio recording of
that examination is the same reason why her personal
notes are irrelevant. It is the IME doctor's report that is
relevant. Whatever incidental notes were generated during
the course of that IME, whether taken by the doctor or
the Plaintiff, is not relevant. The focus should be on the
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doctor's formally rendered report, which is the product of
his examination of the Plaintiff.

*2  5. This Court turns next to the other subject matter
area in dispute. The Defendant seeks all photographs or
videos that the Plaintiff posted and/or depicts the Plaintiff
“that have been uploaded to any social media account”
of hers. The Defendant also seeks “the username and
web address for every social medial account” of hers. The
parties dispute the relevance of the Plaintiff's social media
information. As for the time frame at issue, the Defendant
seeks any such social media photographs or videos that
have been uploaded “since the date of the incidents
alleged in the complaint.” The Defendant propounded
these requests on October 28, 2014; the Plaintiff filed her
Complaint on March 5, 2014.

6. Before determining the relevance of the Plaintiff's social
media pictures, this Court first reviews the nature of her
lawsuit. She is alleging sex discrimination and harassment
as well as retaliation during her employment in the city
police department. One effect of this discrimination and
retaliation was to “impair[ ] her mental health to the point
that she had no choice but to resign.” She alleges that she
resigned “pursuant to her psychologist's advice” “rather
than wait to be fired in [one supervisor's] retaliatory
wrath or made sick again by [another supervisor's] non-
stop hectoring.” As a consequence of the Defendant's
alleged wrongdoings, the Plaintiff claims damages that
include “emotional pain, suffering, inconvenience, mental
anguish, loss of enjoyment of life, and other non-
pecuniary losses”, and she seeks compensation for those
damages. The Defendant argues that the Plaintiff thereby
places her “quality of life” at issue and that her social
media pictures are relevant thereto.

7. This Court reviews recent case law regarding the
discoverability of a litigant's social media information.
See Davenport v. State Farm Mut. Auto Ins. Co., 2012
WL 555759 (M.D. Fla. 2012) and Palma v. Metro PCS
Wireless, Inc., 18 F.Supp.3d 1346 (M.D. Fla. 2014). See
also, Potts v. Dollar Tree Stores, Inc., 2013 WL 1176504
(M.D. Tenn. 2013), Higgins v. Koch Dev. Corp., 2013
WL 3366278 (S.D. Ind. 2013), Holder v. AT&T Servs.,
Inc., 2013 WL 5817575 (M.D. Tenn. 2013), Smith v.
Hillshire Brands, 2014 WL 2804188 (D. Kan. 2014), and
Newill v. Campbell Transp. Co., Inc., 2015 WL 267879

(W.D. Penn. 2015). See also, Nucci v. Target Corp.,
2015 WL 71726 (Fla. 4th DCA 2015). This survey of
case law shows that social media content is generally
discoverable. The mere fact that the Plaintiff activated
a social media site's privacy settings to restrict who may
access and view her postings does not provide blanket
exemption from discovery in this civil litigation. As this
Court also explained in that prior discovery Order (DE
35), this litigation is active and ongoing, and the Plaintiff
must honor her discovery obligations even if the requested
discovery concerns private information.

8. In other words discovery's broad range of relevancy
encompasses the social media pictures that the Defendant
now seeks. The above-surveyed case law further shows
that there is a limit to the breadth of relevance and that
unwarranted “fishing expeditions” should be avoided.
This Court sees no such problem here. First, the Plaintiff
has put her mental health and quality of life at issue,
and the Defendant seeks the social media pictures for
that reason. Broadly speaking, this is sufficient grounds.
Second, the only way for the Defendant to known whether
they are truly relevant is to see and review them.

9. There are, of course, privacy concerns of a more
practical nature. This Court trusts that the Defendant and
its counsel will handle the Plaintiff's social media discovery
in an appropriate, considerate, and professional manner.
This Court therefore declines in camera review.

*3  10. It also is worth emphasizing that this ruling is
limited to the discovery context and its broad definition
of what is relevant and what is likely to lead to
admissible evidence. Whether the produced discovery will
be admissible as evidence has yet to be determined. What
evidentiary weight the produced discovery will have and
what meaningful insight it will bear on the Plaintiff's
mental health and quality of life claims have yet to be
determined.

11. Thus this Court finds “relevant” for discovery
purposes the Plaintiff's social media pictures. To this
extent this Court compels its production, and there is no
need for further argument on this point.

12. While this Court agrees with the Defendant regarding
the subject matter of the requests, this Court agrees
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with the Plaintiff that the time frame parameter is too
vague and overbroad. The time frame that the Defendant
imposes is “since the date of the incidents alleged in
the complaint.” This is too indefinite to be a useable
guidepost. This case lacks a clear injury date. Rather this
case concerns alleged wrongdoings that occurred over a
span of time. Consequently the requests' time frame as
currently worded does not indicate either expressly or
impliedly a clear point in time. The absence of a clear point
in time is problematic: it leaves unclear, and unverifiable,
what the Plaintiff should produce. Indeed this Court is
unable to discern on its own what specific date to apply.

13. To this extent—with regard to the requests' time frame
—the Motion to Compel is denied. As to the resolution
of this particular shortcoming, this Court will defer it
to the parties. This Court trusts that the parties will be
able to agree to a specific date. Social media pictures
posted on or after that specific date shall be produced;
pictures posted before that date are not covered and the
Plaintiff has no obligation to produce them. This Court
trusts that the parties will be reasonable in selecting that
specific date, with the Plaintiff giving due consideration
to the broad scope of relevance for discovery purposes,
with the Defendant giving due consideration to the limits
on discovery and to avoid it turning into an unwarranted
fishing expedition, and with both parties adhering to the
general spirit of the above case law.

14. Should the parties not be able to agree to a specific
date and should the parties need to seek judicial relief,
this Court will consider carefully the reason for the
failure to reach an agreement. This Court will consider
awarding sanctions against both the offending party and
its counsel should it find the offending party to have been
unreasonable in its position.

It is therefore,

ORDERED AND ADJUDGED that the Motion to
Compel (DE 84) is DENIED in part and GRANTED
in part. With respect to Request Nos. 1 & 2 of the
Defendant's Third Request to Produce, the Motion to
Compel is DENIED.

With regard to the remaining requests and interrogatories
—Request Nos. 3 & 4 of the Defendant's Third Request
to Produce and Interrogatory No. 1 of the Defendant's
Second Set of Interrogatories—the Motion is GRANTED
as to their subject matter. The subject of those requests
—pictures of the Plaintiff posted to her social media
accounts, generally speaking, as well as the disclosure
of usernames and web addresses for her social media
accounts—is discoverable. The Motion is DENIED,
however, to the extent those requests are vague and
overbroad as to the time frame. It is further,

*4  ORDERED AND ADJUDGED that consistent with
the above instructions, the parties shall confer and reach
an agreement on the specific date to use for what
social media pictures are discoverable. The parties shall
complete that step by WEDNESDAY, FEBRUARY 18,
2015. There is no need to file anything with the Court if
the parties reach an agreement. Assuming the success of
that endeavor, the Plaintiff shall produce all responsive
discovery by FRIDAY, FEBRUARY 27, 2015.

DONE AND ORDERED in Chambers at Fort Pierce,

Florida, this day of 12 th  February, 2015.

All Citations

Slip Copy, 2015 WL 11251963

End of Document © 2017 Thomson Reuters. No claim to original U.S. Government Works.
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Stacey BLAKE, and others
similarly situated, Plaintiff,

v.
James BATMASIAN, an individual

d/b/a Investments Limited and
individually, et al., Defendants.

Civil No. 15-cv-81222-MARRA/MATTHEWMAN
|

Signed 07/22/2016

Attorneys and Law Firms

Chelsea A. Lewis, Chris Kleppin, Glasser & Kleppin,
P.A., Plantation, FL, for Plaintiff.

Heather Elise Kruzyk, George Louis Sigalos, Jennifer
Boussy Carroll, Simon Sigalos & Spyredes PA, Boca
Raton, FL, for Defendants.

ORDER GRANTING DEFENDANTS'
MOTION TO COMPEL [DE 156]

WILLIAM MATTHEWMAN, United States Magistrate
Judge

*1  THIS CAUSE is before the Court upon Defendants,
James Batmasian, individually and d/b/a Investments
Limited, and Marta Batmasian, individually and d/b/a
Investment Limited's (“Defendants”) Motion to Overrule
Blake's Objections to Defendants' Fourth Request for
Production and to Compel Production of Responsive
Documents (“Motion”) [DE 156]. This matter was
referred to the undersigned by United States District
Judge Kenneth A. Marra. See DE 21. Plaintiff, Stacey
Blake (“Plaintiff”) has filed a Response [DE 157], and
Defendants have filed a Reply [DE 171]. This matter is
now ripe for review.

On January 11, 2016, the Court entered an Omnibus
Order on Discovery Motions [DE 58]. In that Order, the
Court denied without prejudice Defendants' Motion to
Overrule Blake's Objections to Defendants' Third Request
for Production and Compel Production. Id. The Court
explained, “[a]fter Defendants take Plaintiff's deposition,
if they find it to be justifiable and reasonable to do
so based on Plaintiff's deposition testimony, Defendants
may serve Plaintiff with a more tailored discovery request
relating to his social media accounts and limited to a
specific date or set of dates ... At this time, the Court finds
that the discovery requests propounded by Defendants
are too broad and do not meet the relevancy standard in
Federal Rule of Civil Procedure 26.” Id. at ¶ 8.

In Defendants' Motion, Defendants are seeking social
media documents limited to a specific set of date and
times, as well as call logs between Plaintiff and his
ex-wife and call logs between Plaintiff and one of his
daughters during those same date and times. [DE 156].
Defendants argue that their requests are more narrowly
tailored than they were previously and that the discovery
requests are necessary given Plaintiff's evasive responses
at his deposition. Id. Additionally, the Court previously
found that the portion of a subpoena duces tecum
served upon Karla Sotomayor, an opt-in plaintiff, that
dealt with call records was improper, but Defendants
distinguish that ruling by saying that the requests for
production addressed to Plaintiff regarding call logs are
much narrower. Id.

In response, Plaintiff takes issue with the general premise
that he should have to account for every minute of every
day that he worked for Defendants. [DE 166]. He cites case
law that he argues stands for the premise that social media
discovery and cell phone records are typically not relevant
or discoverable in an FLSA case. Id. Plaintiff points out
that this is an FLSA “off-the-clock” case where Defendant
admitted to keeping no time records. Id.

In reply, Defendants distinguish the primary cases cited
by Plaintiff as those cases involved the Portal-to-Portal
Act, which is not at issue here. [DE 171]. Defendants claim
that the information sought is relevant as Plaintiff claims
he was not given any breaks during his employment.
Id. Defendants also claim the information is relevant to
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Plaintiff's credibility and could be used for impeachment
purposes. Id.

*2  The Court has reviewed the Motion, Response,
Reply, and all attachments thereto, as well as the entire file
in this case. The six requests for production in Defendants'
Fourth Request for Production [DE 156-3] generally
seek social media information and call logs for specific
times on specific dates that Plaintiff allegedly worked for
Defendants. The requests do not seek the content of the
calls, but rather seek evidence that they were made. With
regard to social media, Defendants are requesting specific
information showing all of Plaintiff's activity on Facebook
during work hours limited to certain dates and times, all
LinkedIn account content that was displayed during work
hours limited to certain dates and time, and all account
content referencing either “Batmasians” or “Investments
Limited” as Plaintiff's employer displayed during work
hours limited to certain dates and times. Defendants also
seek all of Plaintiff's Linkedln account content displayed
on Plaintiff's LinkedIn account “as it existed on January
1, 2013, January 1, 2014, January 1, 2015, March 3, 2015,
November 3, 2015, and December 21, 2015.” [DE 156-3].

Defendants specifically adhered to the Court's
instructions in the January 2016 Order by taking Plaintiff's
deposition and then drafting very narrowly tailored
discovery requests limited to specific dates. The Court

finds that the requests for production at issue do seek
relevant information and comply with the requirements
of both the Court's prior Order and Federal Rule of
Civil Procedure 26. Whether such information or evidence
is ultimately admissible is a matter that need not be
determined at this time.

Based on the foregoing, it is hereby ORDERED AND
ADJUDGED as follows:

1. Defendants' Motion to Overrule Blake's Objections
to Defendants' Fourth Request for Production and to
Compel Production of Responsive Documents [DE
156] is GRANTED.

2. On or before July 29, 2016, Defendants shall
produce all responsive documents to Defendants'
Fourth Request for Production and shall supplement
their responses to Defendants' Fourth Request for
Production.

DONE and ORDERED in Chambers at West Palm Beach,

Palm Beach County, Florida, this 22 nd  day of July, 2016.

All Citations

Slip Copy, 2016 WL 7442832

End of Document © 2017 Thomson Reuters. No claim to original U.S. Government Works.
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United States District Court,
M.D. Louisiana.

Dana A. MATTHEWS
v.

J & J SERVICE SOLUTIONS, LLC

CIVIL ACTION NO. 16-621-BAJ-EWD
|

Signed 05/23/2017

Attorneys and Law Firms

Donald G. Cave, Cave Law Firm, Baton Rouge, LA, for
Dana A. Matthews.

Michelle Ilene Anderson, Wm. Brian London, Fisher &
Phillips LLP, New Orleans, LA, for J&J Service Solutions,
LLC.

RULING ON DEFENDANT'S
MOTION TO COMPEL DISCOVERY

AND INITIAL DISCLOSURES

ERIN WILDER-DOOMES, UNITED STATES
MAGISTRATE JUDGE

*1  Before the court is a Motion to Compel Discovery

and Initial Disclosures (the “Motion to Compel”) 1  filed
by defendant, J&J Service Solutions, LLC (“Defendant”).
Although no formal opposition to the Motion to Compel
has been filed, on March 3, 2017 counsel for both parties
participated in a telephone status conference with the

court to discuss the Motion to Compel. 2  Following that
conference, the parties were instructed to meet and confer
regarding the Motion to Compel, and Defendant filed two
Supplemental Certifications regarding the parties' efforts
to resolve the issues raised in the Motion to Compel

without court intervention. 3  For the reasons set forth
herein, Defendant's Motion to Compel is GRANTED IN
PART and DENIED IN PART.

I. Background
On September 19, 2016, Plaintiff, Dana A. Matthews
(“Plaintiff”) filed a Complaint against Defendant alleging

employment discrimination and retaliatory discharge. 4

Plaintiff alleges that she “is a Caucasian female who
was formerly employed by [Defendant] in the capacity of
team lead for the purpose of performing retail remodeling
contracts for various retail outlets, and in particular,

Pep Boys.” 5  Plaintiff alleges that she reported to Chris
Doenges, “who was then project manager of a job for

Pep Boys in Columbus, Ohio ...” 6  and that during the
course of that project, she was subjected “to constant
demeaning, sexist, insulting, and derogatory comments by

Mr. Doenges.” 7  Plaintiff further alleges that following
her complaints regarding Mr. Doenges and while working
on another project for Defendant, she was “without
warning, summarily and unjustifiably discharged” from

Defendant's employment. 8  Plaintiff alleges that “not only
was she a victim of sexist discrimination in the workplace
by defendant, but her discharge from employment with
defendant was unlawful and retaliatory in nature due to
her attempts to inform defendant's administration of the

conduct of Chris Doenges....” 9

On February 3, 2017, Defendant filed the instant

Motion to Compel. 10  In the Motion to Compel,
Defendant asserted that it served Defendant's First
Set of Interrogatories and Requests for Production of
Documents (the “Discovery Requests”) on Plaintiff on
November 23, 2016 and that Plaintiff had failed to timely
provide initial disclosures and failed to timely respond to
the Discovery Requests. Thereafter, Defendant submitted
a Supplemental Memorandum in Support of the Motion

to Compel (the “Supplemental Memorandum”). 11  In the
Supplemental Memorandum, Defendant explained that
following the filing of the Motion to Compel, Plaintiff
submitted initial disclosures as well as responses to the
Discovery Requests; however, Defendant asserted that
Plaintiff's responses to the Discovery Requests included
various objections that had been waived due to Plaintiff's

failure to timely respond. 12  In addition to asserting that
certain objections to the Discovery Requests were waived,
Defendant also asserted that Plaintiff failed to include a
sworn verification and that the document production was
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not Bates labeled and that certain documents were illegible

or had part of their text cut off. 13

*2  On March 3, 2017, counsel for the parties participated
in a telephone status conference with the undersigned to

discuss the Motion to Compel. 14  During the conference,
counsel for Defendant confirmed that Plaintiff had
produced initial disclosures, a signed verification, HIPAA
release, and Request for Transcript of Tax Return.
Counsel for Defendant additionally explained that while
Plaintiff had produced some documents, those documents
were not Bates labeled and it appeared that Plaintiff had
not provided certain electronically stored information.
Counsel for Plaintiff agreed to Bates label Plaintiff's
production of documents and make an effort to provide
more legible copies of documents previously produced, if
available. The court also acknowledged defense counsel's
concern regarding the production of electronically stored
information, and instructed counsel for Plaintiff to
revisit this issue to make a determination regarding
the accessibility of electronically stored information
(including emails and archived social media) via a device
other than the device purportedly lost by Plaintiff
due to flooding. The undersigned ordered that, in the
event counsel for Plaintiff confirmed that Plaintiff had
produced all documents within her possession and control
(including all electronically stored information), Plaintiff
was to submit a supplemental verification attesting to that
fact no later than March 20, 2017. Further, the court
required the parties to confer regarding the remaining
issues raised in Defendant's Motion to Compel, and
ordered Defendant to file a Supplemental Certification
setting forth, inter alia, whether the parties were able to
resolve any of the remaining issues raised in the Motion

to Compel. 15

On March 20, 2017, Defendant filed the required
Supplemental Certification for the Motion to Compel

(the “First Supplemental Certification”). 16  Therein,
Defendant reported that following a March 17, 2017
telephone conference, Plaintiff had provided the following
signed verification:

I have answered the Interrogatories
and Request for Production of
Documents and all of the answers

provided therein are true and correct
to the best of my knowledge,
information and belief; I have
provided all information within my
possession and control, including
electronically store [sic] information
and have bate [sic] stamped all
documents provided to counsel for

J&J Services Solutions, LLC. 17

Defense counsel further stated that she received a
disc containing over 300 documents on the date the
Supplemental Certification was due, but had not had
an opportunity to review the production “to determine

whether outstanding issues have been resolved.” 18

Additionally, counsel for Defendant explained that
Plaintiff's counsel's assistant has indicated that Plaintiff
was working to provide “better answers” to the Discovery
Requests, but that “[i]t is not clear when supplemental

responses will be received.” 19  Based on the First
Supplemental Certification, the court ordered Plaintiff
provide Defendant with supplemental responses to the

Discovery Requests by April 4, 2017. 20  The court further
ordered Defendant to file either a Second Supplemental
Certification setting forth the status of the remaining
issues raised in the Motion to Compel or a Motion to

Withdraw the Motion to Compel by April 11, 2017. 21

On April 11, 2017, Defendant filed its Second
Supplemental Certification for the Motion to Compel

Discovery. 22  Therein, Defendant asserts that despite
this court's order, Defendant did not receive any

supplemental responses by April 4, 2017 or thereafter, 23

and that Plaintiff's counsel's assistant informed Defendant
that Plaintiff “does not have any further discovery

responses to provide.” 24  Defendant therefore contends
that Plaintiff has failed to: (1) submit written responses
to interrogatories and requests for production with the
untimely objections omitted; and (2) supplement her
written responses to Interrogatories numbers 2, 3, 4, 5, 7,
10, 11, 12, 18, and 19 as well as Requests for Production

numbers 7, 8, 15, 18, 23, 26, 27, and 40. 25

*3  As an initial matter, in light of the parties'
representations during the March 3, 2017 telephone

3.37



Teppler, Steven 6/5/2017
For Educational Use Only

Matthews v. J & J Service Solutions, LLC, Slip Copy (2017)

 © 2017 Thomson Reuters. No claim to original U.S. Government Works. 3

conference and Defendants' subsequent certifications and

Supplemental Memorandum, 26  the court DENIES as
moot Defendant's Motion to Compel to the extent the
motion seeks an order compelling Plaintiff to provide
Initial Disclosures, a sworn verification, Bates labeled
documents, and/or clear/more legible copies of certain
documents.

II. Law and Analysis

A. Legal Standards

“Unless otherwise limited by court order, the scope of
discovery is as follows: Parties may obtain discovery
regarding any nonprivileged matter that is relevant to
any party's claim or defense and proportional to the
needs of the case, considering the importance of the issues
at stake in the action, the amount in controversy, the
parties' relative access to relevant information, the parties'
resources, the importance of the discovery in resolving the
issues, and whether the burden or expense of the proposed
discovery outweighs its likely benefit. Information within
this scope of discovery need not be admissible in evidence
to be discoverable.” Fed. R. Civ. P. 26(b)(1).

“Generally, the scope of discovery is very broad, though
it is not unlimited.” Heck v. Buhler, 2015 WL 7432367, at
* 2 (M.D. La. Nov. 23, 2015) (citing Crosby v. Louisiana
Health Serv. & Indent. Co., 647 F.3d 258, 264 (5th Cir.
2011)). See also, Southern Filter Media, LLC v. Halter,
2014 WL 4278788, at * 3 (M.D. La. Aug. 29, 2014)
(“The general scope of discovery is broad and permits
the discovery of ‘any nonprivileged matter that is relevant
to any party's claim or defense.’ The rules governing
discovery are accorded a broad and liberal treatment to
achieve their purpose of adequately informing litigants
in civil trials.”) (internal citations omitted). “It is well
established that the scope of discovery is within the sound
discretion of the trial court.” Southern Filter Media, LLC
v. Halter, 2014 WL 4278788, at * 3 (M.D. La. Aug. 29,
2014). “For purposes of discovery, relevancy is construed
broadly to encompass ‘any matter that bears on, or that
reasonably could lead to other matters that could bear on,
any issue related to the claim or defense of any party.’ ”
Fraiche v. Sonitrol of Baton Rouge, 2010 WL 4809328, at

*1 (M.D. La. Nov. 19, 2010) (quoting Coughlin v. Lee,
946 F.2d 1152, 1159 (5th Cir. 1991); Fed. R. Civ. P.
26(b)(1)). However, the court must limit the frequency or
extent of discovery if it determines that: “(i) the discovery
sought is unreasonably cumulative or duplicative, or
can be obtained from some other source that is more
convenient, less burdensome, or less expensive; (ii) the
party seeking discovery has had ample opportunity to
obtain the information by discovery in the action; or (iii)
the proposed discovery is outside the scope permitted by
Rule 26(b)(1).” Fed. R. Civ. P. 26(b)(2)(C).

Motions to compel discovery responses are governed by
Rule 37(a) of the Federal Rules of Civil Procedure. “Rule
37(a)(3)(B) provides that a party seeking discovery may
move for an order compelling production or answers
against another party when the latter has failed to
produce documents requested under Federal Rule of
Civil Procedure 34 or to answer interrogatories under
Federal Rule of Civil Procedure 33.” Gondola v. USMD
PPM, LLC, 2016 WL 3031852, at *2 (N.D. Tex. May
27, 2016) (citing Fed. R. Civ. P. 37(a)(3)(B)(iii)-(iv)).
“The party resisting discovery must show specifically
how each discovery request is not relevant or otherwise
objectionable.” Gondola, 2016 WL 3031852 at *2 (citing
McLeod, Alexander, Powel & Apffel, P.C. v. Quarles,
894 F.2d 1482, 1485 (5th Cir. 1990)). In response to a
request for production under Rule 34, “[f]or each item or
category, the response must either state that inspection
and related activities will be permitted as requested or
state with specificity the grounds for objecting to the
request, including the reasons.” Fed. R. Civ. P. 34(b)
(2)(B). Further, “an objection must state whether any
responsive materials are being withheld on the basis of
that objection. An objection to part of a request must
specify the part and permit inspection of the rest.” Fed.
R. Civ. P. 34(b)(2)(C). In response to an interrogatory
under Rule 33, “[e]ach interrogatory must, to the extent
it is not objected to, be answered separately and fully in
writing under oath.” Fed. R. Civ. P. 33(b)(3). In addition,
“[t]he grounds for objecting to an interrogatory must
be stated with specificity. Any ground not stated in a
timely objection is waived unless the court, for good cause,
excuses the failure.” Fed. R. Civ. P. 33(b)(4).
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B. Sufficiency of Plaintiff's Discovery Responses

*4  Per the instant Motion to Compel as supplemented
and modified by Defendant's additional briefing and
certifications, Defendant seeks an order from this court
compelling: (1) Plaintiff to submit written responses to
the Discovery Requests, “with the untimely objections
omitted”; and (2) Plaintiff to supplement written

responses to certain discovery requests. 27

i. Untimely Objections

“ ‘As a general rule, when a party fails to object timely
to interrogatories, production requests, or other discovery
efforts, objections thereto are waived.’ ” Scott v. United
States Postal Service, 2016 WL 7440468, at * 4 (M.D.
La. Dec. 27, 2016) (quoting In re United States, 864 F.2d
1153, 1156 (5th Cir. 1989)). See also, B&S Equip. Co. v.
Truckla Servs., Inc., 2011 WL 2637289, at *6 (E.D. La.
July 6, 2011) (finding waiver of all objections to “discovery
requests based on relevance, unduly burdensome, over
broad, or any other objection not grounded on the
attorney client or the work product privilege.”). The time
period to respond to interrogatories and requests for
the production of documents is thirty (30) days after
service under Fed. R. Civ. P. 33(b)(2) and 34(b)(2)(A). See
also, Johnson v. PPI Technology Services, L.P., 2013 WL
4508128, at *1 (E.D. La. Aug. 22, 2013) (finding plaintiffs
and third-party defendant waived their objections to
defendant's discovery requests by not objecting to the
requests until more than two and a half months after
the requests were propounded); B&S Equipment Co., Inc.
v. Truckla Services, Inc., 2011 WL 2637289, at *4 (E.D.
La. July 6, 2011) (finding that defendants had waived
all objections to plaintiff's discovery requests based on
relevance, over breadth, unduly burdensomeness, or any
other objection unrelated to privilege by failing to timely
respond to plaintiff's discovery requests). Further, the
Fifth Circuit has held that conclusory objections that
the requested discovery is “overly broad, burdensome,
oppressive and irrelevant” are insufficient to voice a
successful objection to an interrogatory or request for
production. McLeod, Alexander, Powel and Apffel, P.C.

v. Quarles, 894 F.2d 1482, 1485 (5th Cir. 1990) (quoting
Josephs v. Harris Corp., 677 F.2d 985, 992 (3d Cir. 1982)).

Defendant propounded the Discovery Requests on

November 23, 2016, 28  and Plaintiff provided her
responses on February 8, 2017 (i.e., after Defendant

filed the instant Motion to Compel). 29  Accordingly,
Plaintiff's responses were submitted well after the thirty-
day time period set forth under Fed. R. Civ. P. 33(b)

(2) and 34(b)(2)(A). 30  Plaintiff has provided no basis for
this court to find an exception to the general rule that
untimely objections (other than with respect to privilege)
are waived. Further, a review of Plaintiff's objections
to the Discovery Requests shows that, to the extent
Plaintiff ultimately objected to the discovery requests,
her objections tended to be boilerplate objections related

to over breadth of the requests and relevancy. 31  The
undersigned finds that Plaintiff has waived such untimely
and non-specific objections (other than those related to
privilege). However, despite these objections, and with the
exception of Request for Production number 23 (discussed
below), Plaintiff also provided a substantive response to
each objected-to Interrogatory or Request for Production.
Moreover, it appears that where Plaintiff had documents
responsive to a particular request, Plaintiff produced those

documents subject to her objections. 32  Accordingly,
while Plaintiff's untimely responses have resulted in a
waiver of her objections, in the interest of efficiency, the
court will not require Plaintiff to resubmit her responses
to Interrogatory numbers 2, 3, 6, 7, 9, and 16 or Requests
for Production numbers 1, 2, 4, 11, 32, 33, 37, 39, or
41 with such waived objections omitted. Additionally,
without further information from Defendant regarding
particular documents that were purportedly withheld
based on Plaintiff's objections, the court cannot find
that an order compelling Plaintiff to produce additional
documents should issue. Accordingly, the court DENIES
Defendant's Motion to Compel to the extent it seeks to
compel Plaintiff to provide responses to Interrogatory
numbers 2, 3, 6, 7, 9, and 16 or Requests for Production
numbers 1, 2, 4, 11, 32, 33, 37, 39, or 41 with the untimely
objections omitted.

*5  With respect to Request for Production number 23,
Plaintiff objected on the basis that the request “seeks

3.39
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documentation of an irrelevant nature that is also violative

[sic] of plaintiff's rights to privacy.” 33  Request for
Production number 23 requests that Plaintiff:

Produce any and all documents
related to your attempts to
correspond or communicate with
current or former employees of J&J
by electronic means, including, but
not limited to, Facebook, Myspace,
Twitter, LinkedIn, Snapchat, text
message, and email from October
28, 2014 through the present.

The undersigned finds that Plaintiff has waived her
objections to Request for Production number 23 and
therefore GRANTS Defendant's Motion to Compel a
written response to Request for Production number 23.
The court ORDERS Plaintiff to submit a response to
Request for Production number 23, without objections
(with the exception of any objections pertaining to any
applicable privileges and/or immunities), no later than
fourteen (14) days from the date of this Ruling and Order.

ii. Supplemental Responses

Defendant also seeks an order compelling Plaintiff to
supplement written responses to certain specific Discovery

Requests. 34  When considering Defendant's Motion to
Compel additional responses to these requests, the
undersigned keeps in mind Plaintiff's March 17, 2017
sworn verification, in which she stated that she “answered
the Interrogatories and Request for Production of
Documents and all of the answers provided therein are
true and correct to the best of my knowledge, information
and belief; I have provided all information within my
possession and control, including electronically store

[sic] information ...” 35  Despite this sworn verification,
Defendant asserts that an order compelling Plaintiff to
supplement her responses to the following Discovery
Requests should be issued:

INTERROGATORY NO. 2: State whether you
personally have ever communicated with any past or
present employees of J & J concerning the allegations
raised in your Complaint since your separation from

employment with J & J. If so, explain in detail each such
communication (including those by phone, Internet,
and in person); state the date of the communication;
with whom you communicated; the substance of
the communication; identify any witnesses to the
conversation; and identify all documents concerning or
exchanged during the communication.

ANSWER TO INTERROGATORY NO. 2: Objection.
Interrogatory Number Two seeks information which
is overly and unduly burdensome and irrelevant to
the instant litigation and violative of the privacy of
plaintiff. Plaintiff further objects to said interrogatory
in that same seeks information which was prepared
in anticipation of litigation. Subject to said objection,
and without waiving same, plaintiff has communicated
at various times before and since her discharge by
defendant with the following former co-employees:
Mike Daw, Keith Jones, John Stennis, Tammy Latimer,
Araina Deslonie, Jerry Rools, Rhomsa Lee, Mike
Vance, Kelly Costanza and others that plaintiff cannot
remember at present. Plaintiff cannot recall the dates
or modes of communication or the exact substance
of the communications, but does recall that said
communications involved the discriminatory, sexist,
unlawful and humiliating nature of the comments and
treatment of women in general by Chris Doenges, and
plaintiff particularly, while employed by defendant and
management's refusal to do anything about it.

*6  With respect to Interrogatory number 2, Defendant
asserts that Plaintiff's response is deficient in that it
does not state whether there were any witnesses to
the conversations and does not identify any documents

associated with or exchanged during the conversations. 36

INTERROGATORY NO. 3: Identify all persons whom
you believe have any information or knowledge, or
claim to have the same, with respect to any facts
or matters relating to each and every allegation
contained in your Complaint, and with respect to
each such person, state the following: a) the subject
matter of each such person's knowledge; b) the date,
place and circumstances of the obtaining of such
knowledge or information; c) whether such person has
been interviewed by you or by your representative
or counsel either prior to or subsequent to the
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commencement of the present action; d) whether
you or your representative has obtained statements,
reports, memoranda or recordings from any individuals
identified; and e) the current address and telephone
number for the witness.

ANSWER TO INTERROGATORY NO. 3: See
response to Interrogatory Number Two above, as well
as my husband. My attorney has not yet obtained any
recorded statements.

Defendant contends Plaintiff's response to Interrogatory
number 3 is deficient because it fails to: “(1) identify the
subject matter of any information known by Plaintiff's
husband or describe how he obtained such information;
(2) state whether Plaintiff's husband or any of her former
co-workers have been interviewed in connection with this
litigation; or (3) provide current contact information for

any of the individuals identified.” 37

INTERROGATORY NO. 4: Describe in detail each
and every written and oral evaluation, criticism,
counseling, warning or discipline you received during
your employment with J & J including, the date(s);
action(s) taken; the substance of the communications;
the supervisor(s) involved; and any witness thereto.

ANSWER TO INTERROGATORY NO. 4: Other
than below, to the best of my recollection, I received
no oral or written warnings or criticisms during my
employment with defendant other than my unjustified
discharge from employment. I was unjustifiably sent
home and suspended for two weeks once from a Pep
Boys job in Baltimore, MD for “failing to return a rental
car” that I could not return. Mike Daw was a witness.
Chris Doenges was the supervisor.

Defendant asserts that Plaintiff's response to
Interrogatory number 4 is deficient because it “does not
provide any information regarding the date of her alleged

suspension.” 38

INTERROGATORY NO. 5: If you contend there were
individuals similarly situated to you who were treated
differently or more favorably, explain in detail and
identify; the individual(s), including their job title(s) and
duties; the dates on which the incidents of different
or favorable treatment occurred; who supervised the

individual(s); and describe the treatment you assert was
different, including the basis upon which you contend
Defendant treated you differently; to whom you at J
& J reported this alleged treatment; date(s) on which
you made the report(s); and identify any documents that
support your answer.

ANSWER TO INTERROGATORY NO. 5: Tammy
Latimer and Kelly Costanza-Constantly harassed by
Chris Doenges. He wanted me to find ways to get
rid of them. They were called “useless”, “nigger
lovers” and other denigrating remarks. Rhonda Lee-
Was constantly harassed by Chris Doenges and I
was instructed by John Whipple to tell her that the
company had received complaints about her from Floor
& Decor corporate offices, which was not true. Ariana
Deslonie-Was harassed by Chris Doenges on the job
and unjustifiably sent home under the allegation that
she could not lift tires. Contrasted with how he treated
Richard Boulden, Oscar Sanchez who were allowed
to work extra hours, overlooked mistakes, showing
up late at work, falsifying work hour records. Female
employees were constantly being sent home early, while
male employees were allowed to work over.

*7  Defendant contends Plaintiff's response to
Interrogatory number 5 is deficient because it does
not specify dates of the alleged incidents of disparate
treatment, whether Plaintiff ever reported the alleged
incidents, and fails to identify any documents that support

her response. 39

INTERROGATORY NO. 7: Describe in detail each
and every item of damages (Including for purposes of
this Interrogatory, your claim for attorneys' fees), for
which you are making a claim in this action, specify the
amount for each item, specify the basis of liability as
to J & J, and provide an explanation as to how each
such amount was calculated, including a listing and
description of each of the factors used.

ANSWER TO INTERROGATORY NO. 7: Objection.
Interrogatory Number Seven seeks information that
constitutes attorney work product. Subject to said
objection, and without waiving same, plaintiff herein
provides the following: (A) Back pay from August 12,
2015 to date of verdict; (B)$150,000.00 in compensatory
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damages for emotional distress, mental anguish,
humiliation and damaged reputation; (C) $100,000.00
in punitive damages; (D)$50,000.00 in attorney's fees;
(E) Legal interest on all sums from date of judicial
demand, until paid; (F) All costs of court.

Defendant asserts this response “is incomplete because
it neither specifies the basis for J&J's alleged liability,
nor describes how the corresponding monetary figure was

calculated for each item of damages listed.” 40

INTERROGATORY NO. 10: Please describe in detail
all efforts you have made to find employment (including
self-employment) from the date you were discharged by
J & J to the present, including the name and address
of every prospective employer, employment agency,
placement office, or search firm with which you have
had any contact whatsoever, the date and purpose of
such contact, and the results of your efforts.

ANSWER TO INTERROGATORY NO. 10: Plaintiff
applied online to the following employers in the
referenced timeframe: Office Depot; Pet Smart; Kelly
Services; Turner Industries, Drive Line, Academy
Sports, Lowe's; Target, Bass Pro Shop, CVS Health;
BREC; Martin Brower; CB Servicing; Associated
Grocery; Enterprise Rent-A-Car; others that plaintiff
does not recall.

Defendant contends Plaintiff's response to Interrogatory
number 10 is incomplete because Plaintiff has not describe
the outcome of her efforts to seek employment with any

of the listed companies. 41

INTERROGATORY NO. 11: Describe in detail all
employment (including part time, temporary and
permanent self-employment) held by you since leaving
J & J through the date of trial in this matter, and
for each such employer, please state the following:
the name of the employer; the address where you
work(ed); your dates of employment your position(s)
or title(s); the name of your immediate supervisor; the
pay and benefits you received; and the reason for any
termination, layoff or resignation.

ANSWER TO INTERROGATORY NO. 11: None
until March 1, 2017. Plaintiff hired by NAPA Auto
Parts, Atlanta, GA at $20.00/hour.

Defendant contends Plaintiff's response to Interrogatory
number 11 is incomplete, “in that it fails to provide any of
the following information with respect to her employment
with NAPA Auto Parts: (1) the address of the store or
facility where Plaintiff worked; (2) her job title or position;
(3) the name of Plaintiff's immediate supervisor; (4) the
benefits she received, if any; and (5) the date and reason
Plaintiff's employment was terminated (if applicable).
Additionally, Plaintiff lists a date in March 2017 as the
commencement of her employment. If this should be

March 2016, please supplement the response.” 42

*8  INTERROGATORY NO. 12: To the extend
not provided in response to any other interrogatory,
explain in detail every source of income you have
had since your last day of work with J & J,
through the date of trial in this matter, setting
forth the amount of income from each source and
the dates received, including, but not limited to
earnings, gifts, compensation, and benefits (including
wages, unemployment compensation, welfare/TANF
payments, food stamps, social security benefits,
vacation benefits, health insurance, overtime pay,
disability pay, workers' compensation, sick leave pay,
holiday pay, income from any pension, profit-sharing
or annuity plan or any other income or benefit).

ANSWER TO INTERROGATORY NO. 12: See
response to Interrogatory Number Eleven above.
Additionally, plaintiff did receive unemployment
compensation benefits for a short time.

Defendant asserts Plaintiff's response to Interrogatory
number 12 is deficient because it does not specify the
amount of income Plaintiff received in connection with
her employment with NAPA Auto Parts or her claim for

unemployment compensation benefits. 43

INTERROGATORY NO. 18: Identify for the period
from October 28, 2014, through the present, whether
you or other household members owned or possessed a
personal data assistant, iPhone, iPad, laptop, desktop
computer or other electronic system, whether located
at your primary residence or elsewhere, and for such
item of equipment: specify the type of equipment and
whether you used such equipment or stored material
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thereon, at any time and in any manner, that is related
to J & J and/or the facts giving rise to the claims asserted
in this lawsuit.

ANSWER TO INTERROGATORY NO. 18: Yes. I had
a laptop and my husband had a PC.

Defendant contends Plaintiff's response to Interrogatory
number 18 is incomplete because it “does not state
whether the computers in question were ever used to store
information related to Plaintiff's employment with J&J or

the events at issue in this lawsuit.” 44

INTERROGATORY NO. 19: Identify all social
networking sites (i.e. Facebook, Linkedln, Friendster,
Pinterest, Google+, lnstagram, etc.) on which you
currently maintain a profile or previously maintained a
profile during your employment with J & J to present,
including the profile name used and web address for
your profile.

ANSWER TO INTERROGATORY NO. 19:
Facebook, Dana Matthews.

Defendant asserts Plaintiff's response to Interrogatory
number 19 is “incomplete insofar as it fails to include the

URL address for Plaintiff's Facebook profile.” 45

*9  The undersigned finds that Plaintiff has sufficiently
responded to Interrogatories 2, 3, 4, 5, 7, 10, 11,
12, 18, and 19. To the extent Defendant seeks to
elicit additional information from Plaintiff, the court
finds that such information would more appropriately
be sought via Plaintiff's deposition. Moreover, to the
extent Defendant complains that Plaintiff has failed to
identify certain documents, the court notes that Plaintiff
has submitted a sworn verification attesting that she
has provided all information within her possession and
control. Accordingly, the court DENIES Defendant's
Motion to Compel Plaintiff to supplement her responses
to Interrogatories 2, 3, 4, 5, 7, 10, 11, 12, 18, and 19.

REQUEST FOR PRODUCTION NO. 7: Produce all
documents that evidence or refer to communications,
whether oral or written, between you and any current or
former employee or agent of J & J related to the subject
matter of your claims in this suit, including, but not
limited to, email communications, notes memoranda,

text messages, instant messages, and any tape or digital
recordings (whether audio or visual) and transcriptions
thereof.

ANSWER TO REQUEST NO. 7: In addition to the
documents supplied above. See attached.

REQUEST FOR PRODUCTION NO. 8: Produce all
documents that evidence or refer to communications,
whether oral or written, between you and any person
other than a current or former employee or agent
of J & J (excluding your legal counsel) related to
the subject matter of your claims, including, but not
limited to email communications, notes memoranda,
text messages, instant messages, and any tape or digital
recordings (whether audio or visual) and transcriptions
thereof.

ANSWER TO REQUEST NO. 8: Plaintiff's copies
of these documents were lost and/or destroyed in the
August, 2016 flood of her home.

REQUEST FOR PRODUCTION NO. 15: Produce
any documents which refer or relate to, or
evidence, your attempt to obtain or expand your
employment both during and after your separation
from employment with J & J; including but not
limited to, copies of employment applications, resumes,
correspondence, notes, emails, memoranda and other
documents to and from potential employers or
employment agencies.

ANSWER TO REQUEST NO. 15: Plaintiff made all
such applications and documents online and does not
possess any copies presently.

Defendant asserts Plaintiff's responses to Requests for
Production numbers 7, 8, and 15 are deficient because
“[t]he August 2016 flood would not prevent Plaintiff from
producing any electronically stored information that is
responsive to this request (e.g., email communications,

text messages, etc ...).” 46  With respect to Plaintiff's
response to Request for Production number 15,
Defendant further contends that Plaintiff has the legal
right and practical ability to obtain copies of any job
applications that were submitted to potential employers
and therefore such documents are within her custody

and control. 47  The court agrees that generally, it would
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seem that a natural disaster such as a flood would
not prohibit a party from accessing electronically stored
information via another source, and that Fed. R. Civ.
P. 34(a)(1) requires a party to produce documents “in
the responding party's possession custody, or control.”
Here, however, the issue of accessibility of electronically
stored information (including emails and archived social
media) was explicitly discussed during the March 3, 2017
telephone conference with the parties, and counsel for
Plaintiff was instructed to revisit this issue and consider
accessibility of such information via a device other than

the device purportedly lost by Plaintiff due to flooding. 48

The court ordered that “in the event counsel for Plaintiff
confirms that Plaintiff has produced all documents within
her possession and control (including all electronically
stored information), Plaintiff shall submit a supplemental

verification attesting to that fact to Defendant....” 49

In response to the court's order, Plaintiff submitted a
sworn verification attesting that she had produced all
electronically stored information within her possession

and control. 50  In light of this sworn verification, the
court cannot compel additional responses to Requests for
Production numbers 7, 8, or 15. Accordingly, the court
DENIES Defendant's Motion to Compel to the extent it
seeks to compel Plaintiff to supplement written responses
to Requests for Production numbers 7, 8, or 15.

*10  REQUEST FOR PRODUCTION NO. 23:
Produce any and all documents related to your attempts
to correspond or communicate with current or former
employees of J & J by electronic means, including, but
not limited to, Facebook, Myspace, Twitter, Linkedln,
Snapchat, text message, and email from October 28,
2014 through the present.

ANSWER TO REQUEST NO. 23: Objection. Said
request for production seeks documentation of an
irrelevant nature that is also violative of plaintiff's rights
to privacy.

Defendant asserts that Plaintiff's response to Request
for Production number 23 is deficient because Plaintiff's
objections have been waived and because Plaintiff's
position regarding the private nature of these electronic

communications is contrary to law. 51  Accordingly,
Defendant requests that Plaintiff “produce any responsive

documents that relate to Plaintiff's employment with J&J
or her claims in this lawsuit at your earliest possible

convenience.” 52  As this court has recently noted, “social
media is generally discoverable.” Scott v. United States
Postal Service, 2016 WL 7440468, at * 4 (M.D. La.
Dec. 27, 2016) (citing Farley v. Callais & Sons, LLC,
2015 WL 4730729 (E.D. La. Aug. 10, 2015)) (ordering
plaintiff to provide social media postings to his counsel
for determination of whether the postings are relevant and
responsive to discovery requests); Johnson v. PPI Tech.
Servs., L.P., 2013 WL 4508128, at *1 (E.D. La. Aug. 22,
2013) (“Courts have recognized that social networking
site (‘SNS') content may be subject to discovery under
Federal Rule of Civil Procedure 34.”) (citations omitted);
Davenport v. State Farm Mut. Auto. Ins. Co., 2012 WL
555759, at *1 (M.D. Fla. Feb. 21, 2012) (“Generally, SNS
content is neither privileged nor protected by any right of
privacy.” (citation omitted)).

Despite Plaintiff's sworn verification, it appears that
Plaintiff has only objected to Request for Production
number 23 (i.e., she did not, in contrast to her other
responses, provide documents subject to her objections).
As set forth above, this court has already granted
Defendant's Motion to Compel a written response
to this request with the untimely objections omitted.
Accordingly, the court also GRANTS Defendant's
Motion to Compel to the extent it seeks an order
compelling Plaintiff to supplement her written response
to Request for Production number 23 with responsive
documents.

REQUEST FOR PRODUCTION NO. 27: Please
produce detailed records for any and all cell/portable
phones or communication devices issued to or operated
by Plaintiff from October 28, 2014 thru August 31,
2015.

ANSWER TO REQUEST NO. 27: The requested
documents are not in the possession of the plaintiff.

Defendant contends that Plaintiff has the legal right and
practical ability to obtain copies of any job applications
that were submitted to potential employers and therefore

such documents are within her custody and control. 53

For the reasons set forth above with respect to Requests
for Production numbers 7, 8, and 15, the court also
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DENIES Defendant's Motion to Compel to the extent
it seeks an order compelling Plaintiff to supplement her
written response to Request for Production number 27.

*11  REQUEST FOR PRODUCTION NO. 40: Please
produce copies of all postings that you made on any
social media website, including but not limited to,
Facebook, Twitter, Linkedln, Google Plus, Snapchat
and Tagged from October 1, 2014, through the date
of response to the Request relating in any way to
your employment and/or separation from J & J, or the
allegations in your Complaint. Specifically with respect
to Facebook, J & J is seeking a copy of Plaintiff's
Facebook “archive” from January 1, 2014, through the
date of response to the Request.

Please use the following instructions to create the
Facebook “archive”:

1. Log into your Facebook account

2. Click on the “down arrow” icon, to the right of the
“Home” icon (upper right-hand corner).

3. Select “Settings”.

4. Click on “Download a copy of your Facebook
Data” (below “Language”).

5. Click “Start My Archive.”

6. Re-enter your password.

7. Click the “Start My Archive” again.

8. You will receive an email with a file attachment.

If you have a Twitter account, please obtain an archive
of your tweets for production. To do this, follow these
instructions.

1. Log in to your twitter account.

2. Click the “gear” icon.

3. Click on settings

4. Toward the bottom of the page, click “Request Your
Archive”.

5. You will receive an email with a file attachment of
your Twitter account.

ANSWER TO REQUEST NO. 40: None

Despite Plaintiff's answer to Request for Production
number 40, Defendant asserts that “Plaintiff has neither
objected nor produced any documents in response
to Request for Production No. 40. Please produce
the requested documents at your earliest possible

convenience.” 54

As the court reads Defendant's Request for Production
number 40 and Plaintiff's response thereto in light of
her sworn verification, it appears that Plaintiff contends
that she has no postings within her possession or control
that she “made on any social media website, including
but not limited to, Facebook, Twitter, Linkedln, Google
Plus, Snapchat and Tagged from October 1, 2014, through
the date of response to the Request relating in any
way to [Plaintiff's] employment and/or separation from
J & J, or the allegations in [Plaintiff's] Complaint.”
The court finds this to be a sufficient response to the
first portion of Request for Production number 40.
However, Plaintiff's response does not appear to address
the second portion of Request for Production number
40 – Defendant's request that Plaintiff provide archived
versions of her Facebook and Twitter accounts. Based on
Plaintiff's response to Interrogatory number 19, it appears
that Plaintiff maintained a Facebook profile during the
relevant time period. Accordingly, the court GRANTS
Defendant's Motion to Compel to the extent it seeks to
compel Plaintiff to supplement her response to Request
for Production number 40. The court ORDERS Plaintiff
to provide the archived version of her Facebook account
from January 1, 2014 through present within fourteen (14)
days of this Ruling and Order.

C. Defendant's Request for Attorney Fees

As noted above, the court previously reserved the issue
of Defendant's request for an order awarding Defendant
its reasonable attorney's fees associated with the filing of

the Motion to Compel. 55  Under Rule 37(a)(5)(A), if a
motion to compel discovery is granted, or disclosure or
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discovery is provided after the motion is filed, “the court
must, after giving an opportunity to be heard, require the
party or deponent whose conduct necessitated the motion,
the party or attorney advising that conduct, or both to
pay the movant's reasonable expenses incurred in making
the motion, including attorney's fees.” See also, Nguyen v.
Louisiana State Board of Cosmetology, 2016 WL 67253,
at * 3 (M.D. La. Jan. 5. 2016) (“Because the Court has
granted Defendant's Motion to Compel and no exceptions
apply, Defendant is entitled to an award of reasonable
expenses, including attorney's fees.”). The rule provides an
exception to an award of expenses where “(i) the movant
filed the motion before attempting in good faith to obtain
the disclosure or discovery without court action; (ii) the
opposing party's nondisclosure, response, or objection
was substantially justified; or (iii) other circumstances
make an award of expenses unjust.”

*12  Here, Plaintiff provided her discovery responses
after the filing of Defendant's Motion to Compel.
Although Defendant clearly sought an award of fees in
its original motion, thereafter stated in its Supplemental
Memorandum that it intended “to pursue its request for
attorney's fees and costs incurred in connection with its

motion to compel,” 56  and this court explicitly reserved
the issue of Defendant's request for fees and costs during
the March 3, 2017 telephone conference, Plaintiff has
provided no response to Defendant's request for an award
of fees and costs, despite being given an opportunity to
respond to the request.

Nonetheless, “the fee applicant bears the burden of
establishing entitlement to an award and documenting the
appropriate hours expended and hourly rates.” Nguyen v.
Louisiana State Board of Cosmetology, 2016 WL 67253, at
* 3 (M.D. La. Jan. 5. 2016). Defendant has not asserted
a specific amount of expenses it contends would be
reasonable, nor has it submitted evidence of the amount of
expenses incurred. In such a circumstance, this court finds
an award of $500.00 is reasonable. See, Doucet v. Dormont
Manufacturing Co., 2014 WL 2434472, at * 4 (M.D.
La. May 29, 2014) (“Defendant did not claim a specific
amount of expenses incurred in filing its motion. However,
a review of the motion and memoranda supports the
conclusion that an award of $450.00 is reasonable.”);
Rivera v. Martin J. Donnelly Antique Tools, 2015 WL

6872506, at * 3 (M.D. La. Nov. 9, 2015) (“Plaintiff has
not demonstrated any circumstances which would make
an award of expenses to the defendant unjust. Defendant
did not submit anything to establish a specific amount of
expenses incurred in filing this motion. A review of the
motion papers supports finding that an award of $500.00
is reasonable.”).

III. Conclusion
For the reasons set forth herein, the court GRANTS IN
PART and DENIES IN PART Defendant's Motion to

Compel Discovery and Initial Disclosures. 57  Specifically,

The court DENIES Defendant's Motion to Compel to
the extent Defendant seeks an order compelling Plaintiff
to provide Initial Disclosures, a sworn verification, Bates
labeled documents, and/or clear/more legible copies of
certain documents as moot.

The court DENIES Defendant's Motion to Compel to the
extent Defendant seeks to compel Plaintiff to resubmit her
responses to Interrogatory numbers 2, 3, 6, 7, 9, and 16 or
Requests for Production numbers 1, 2, 4, 11, 32, 33, 37,
39, or 41 with the untimely objections omitted.

The court GRANTS Defendant's Motion to Compel
a written response to Request for Production number
23 with untimely objections omitted. The court also
GRANTS Defendant's Motion to Compel to the
extent Defendant seeks an order compelling Plaintiff
to supplement her written response to Request for
Production number 23 with responsive documents. The
court ORDERS Plaintiff to provide a complete response
to Request for Production number 23, without objections
(with the exception of any objections pertaining to any
applicable privileges and/or immunities), no later than
fourteen (14) days from the date of this Ruling and Order.

The court DENIES Defendant's Motion to Compel with
respect to Requests for Production numbers 18 and 26 as
moot.

The court DENIES Defendant's Motion to Compel to the
extent Defendant seeks to compel Plaintiff to supplement
written responses to Requests for Production numbers 7,
8, 15, and 27.
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The court GRANTS Defendant's Motion to Compel to the
extent Defendant seeks to compel Plaintiff to supplement
her response to Request for Production number 40. The
court ORDERS Plaintiff to provide the archived version
of her Facebook account from January 1, 2014 through
present within fourteen (14) days of this Ruling and Order.

*13  IT IS FURTHER ORDERED that Defendant's
request for reasonable expenses and attorney's fees under

Fed. R. Civ. P. 37 is GRANTED. Plaintiff is ORDERED
to pay Defendant $500.00 for the costs and attorney's fees
it incurred in filing the Motion to Compel.

Failure of Plaintiff to comply with the terms of this Order
may result in additional sanctions.

All Citations

Slip Copy, 2017 WL 2256963

Footnotes
1 R. Doc. 12.

2 R. Doc. 19.

3 R. Docs. 21 & 23. Defendant also filed a Supplemental Memorandum in Support of the Motion to Compel setting forth
an updated status regarding the Motion to Compel. R. Doc. 18.

4 R. Doc. 1.

5 R. Doc. 1, ¶ 4.

6 R. Doc. 1, ¶ 4.

7 R. Doc. 1, ¶ 5.

8 See, R. Doc. 1, ¶¶ 6-12.

9 R. Doc. 1, ¶ 13.

10 R. Doc. 12.

11 R. Doc. 18.

12 R. Doc. 18, p. 2.

13 R. Doc. 18, p. 2.

14 R. Doc. 19.

15 R. Doc. 19. The court reserved all remaining issues raised in the Motion to Compel, including Defendant's request that
Plaintiff be ordered to reimburse J&J for its reasonable attorney's fees associated with the filing of the Motion to Compel.

16 R. Doc. 21.

17 R. Doc. 21-4.

18 R. Doc. 21, p. 3.

19 R. Doc. 21, p. 4.

20 R. Doc. 22.

21 R. Doc. 22.

22 R. Doc. 23.

23 R. Doc. 23, p. 1.

24 R. Doc. 23-1.

25 R. Doc. 23, p. 2. With respect to Plaintiff's production of documents, Defendant states that “[w]hile there are still documents
that appear cut off, the undersigned can address those matters in a deposition with Plaintiff as her counsel has made
clear that he has reproduced the documents exactly as he received them.” R. Doc. 23, p. 2.

26 R. Docs. 18, 19, 21 & 23.

27 The undersigned notes that while Defendant's Second Supplemental Certification seeks an order compelling Plaintiff to
“supplement written responses” to certain interrogatories and requests for production, the court's review of Defendant's
February 21, 2017 letter outlining the purported deficiencies in Plaintiff's responses asks Plaintiff to provide additional
documents in response to the Requests for Production. See, R. Doc. 18-3. Accordingly, the court understands
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Defendant's Motion to Compel, as supplemented and modified by Defendant's additional briefing and certifications, to
seek an order compelling Plaintiff to produce additional documents in response to certain Requests for Production.

28 R. Doc. 12-2.

29 R. Doc. 18-1.

30 In the Motion to Compel, Defendant explains that “[a]though no request for an extension was made, on December 20,
2016, counsel for Defendant sent correspondence to Plaintiff's counsel via electronic mail offering to extend the deadline
for Plaintiff to submit her discovery responses until January 6, 2017. No response was ever received.” R. Doc. 12, p. 1.
Defendant further asserts that “[a]s of January 10, 2017, Plaintiff had still not provided her Initial Disclosures or responses
to discovery, and no request for extension was made. The undersigned sent a letter to Plaintiff's counsel via electronic
and U.S. mail providing an additional extension of time through January 13, 2017.” R. Doc. 12, p. 2. Defendant asserted
that as of the filing of the Motion to Compel on February 3, 2017, no responses to the Discovery Requests had been
provided. Accordingly, Plaintiff not only failed to provide responses to the Discovery Requests within the thirty day period
otherwise provided by Fed. R. Civ. P. 33(b)(2) and 34(b)(2)(A), but also apparently failed to seek any extension of time
within which to provide her responses, and failed to provide responses within the time provided by Defendant's unilateral
extensions.

31 See, R. Doc. 18-1. Plaintiff objected to Interrogatories number 2 and 3 on the basis of over breath, relevancy, and
potential privacy issues. Plaintiff objected to Interrogatory number 6 as premature and vague, and also asserted that
the request sought counsel's mental impressions. Plaintiff objected to Interrogatory number 7 on the basis of attorney
work product, and to Interrogatory number 9 on the basis of over breadth, vagueness, and relevancy. Plaintiff objected
to Interrogatory number 16 as seeking irrelevant information. Plaintiff objected to Request for Production number 1 on
the basis of the request was “overly broad and vague and insusceptible of a response.” Plaintiff objected to Request for
Production number 2 as vague and seeking documents that are in Defendant's possession. Plaintiff objected to Request
for Production number 4 as vague and objected to Request for Production number 11 because the requested documents
“are in the public domain and equally available to defendant.” Plaintiff objected to Requests for Production numbers 32,
33, 37, and 39 based on her assertion that the documents requested “are in the possession of the defendant in the form
of payroll, time and flight schedule records on the plaintiff and other male co-employees.” Plaintiff objected to Request
for Production number 41 by asserting that the request “seeks documents that violative [sic] the plaintiff [sic] rights to
privacy and that are irrelevant.”

32 See, R. Doc. 18-1, Plaintiff's responses to Requests for Production numbers 2, 4, 32, and 41.

33 R. Doc. 18-1.

34 Defendant also asserts that Plaintiff's responses to Requests for Production numbers 18 and 26 are deficient. In its
February 21, 2017 letter setting out Defendant's position regarding the deficiencies in Plaintiff's responses, Defendant
asked Plaintiff to execute and return a HIPAA release and an IRS Form 4506-T to address issues related to these two
Requests for Production. R. Doc. 18-3. During the March 3, 2017 telephone conference, counsel for Defendant informed
the court that Plaintiff had provided, inter alia, a signed HIPAA release and a Request for Transcript of Tax Return
immediately prior to the conference. See, R. Doc. 19. Accordingly, the undersigned considers the Motion to Compel
with respect to Requests for Production numbers 18 and 26 to be moot and DENIES the Motion to Compel with respect
to those requests. To the extent Defendant's Second Supplemental Certification includes these requests as presenting
issues that “still remain today,” the court expresses some concern regarding the level of specificity set forth in the Second
Supplemental Certification and Defendant's failure to withdraw its Motion to Compel regarding these requests.

35 R. Doc. 21-4.

36 See, R. Doc. 18-3, February 21, 2017 letter from Defense counsel outlining purported deficiencies in Plaintiff's responses
to the Discovery Requests.

37 R. Doc. 18-3.

38 R. Doc. 18-3.

39 R. Doc. 18-3.

40 R. Doc. 18-3.

41 R. Doc. 18-3.

42 R. Doc. 18-3.
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43 R. Doc. 18-3.

44 R. Doc. 18-3.

45 R. Doc. 18-3.

46 R. Doc. 18-3.

47 R. Doc. 18-3.

48 R. Doc. 19.

49 R. Doc. 19.

50 R. Doc. 21-4.

51 R. Doc. 18-3.

52 R. Doc. 18-3.

53 R. Doc. 18-3.

54 R. Doc. 18-3.

55 R. Doc. 19.

56 R. Doc. 15-2, p. 2.

57 R. Doc. 12.
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2014 WL 2916490
United States District Court,

D. Connecticut.

Yosif BAKHIT and Kiyada Miles
v.

SAFETY MARKING, INC., Mark Kelly,
Ray Vezina, Phil Brininger, James

Cody, Tom Hanrahan, and Jeff Perra.

Civ. No. 3:13CV1049 (JCH).
|

Signed June 26, 2014.

Attorneys and Law Firms

Lewis H. Chimes, Maria Eugenia Garcia Quintner, Law
Office of Lewis Chimes LLC, Stamford, CT, for Yosif
Bakhit and Kiyada Miles.

Joseph R. Geoghegan, Gordon & Rees LLP,
Glastonbury, CT, for Safety Marking, Inc., Mark Kelly,
Ray Vezina, Phil Brininger, James Cody, Tom Hanrahan,
and Jeff Perra.

RULING ON PLAINTIFFS' MOTION
FOR INSPECTION [DOC. # 42]

HOLLY B. FITZSIMMONS, United States Magistrate
Judge.

*1  Pending before the Court is a motion by plaintiffs
Yosif Bakhit and Kiyada Miles to permit the inspection
of certain mobile phones provided and/or paid for by
defendant Safety Marking, Inc. to certain of its employees.
[Doc. # 42]. Defendants oppose plaintiffs' motion. [Doc.
# 53]. On May 12, 2014, the Court held oral argument
on the pending motion for inspection. Following oral
argument, plaintiffs submitted a letter brief in support of
their position [Doc. # 54], to which defendants responded
[Doc. # 55]. For the reasons that follow, plaintiffs' motion
for inspection [Doc. # 42] is DENIED without prejudice
to re-filing.

A. BACKGROUND

Plaintiffs bring their complaint pursuant to 42 U.S.C. §§
1981 and 1981a, alleging race discrimination and hostile
work environment on the basis of race. [Compl., Doc.
# 1]. Plaintiff Bakhit also alleges constructive discharge
and retaliation. [Id.] Plaintiffs each allege negligent and

intentional infliction of emotional distress. [Id.]. 1

Unless otherwise noted, the Court derives the following
factual background from the allegations in the complaint.
Mr. Bakhit, a “dark skinned Muslim of Sudanese decent,”
began working for defendant Safety Marking, Inc. in
2008. Plaintiffs allege that throughout Mr. Bakhit's
employment, Safety Marking tolerated and ignored on
a continuing basis a hostile environment for persons
of color. For example, there was allegedly widespread
use of derogatory race-based references, racist jokes and
comments.

Plaintiffs allege that it was “common practice” among
Safety Marking's foreman to share racist texts and jokes
via cell phone. [Doc. # 42–3, Kidya Miles Aff., ¶ 11].
Plaintiffs allege that defendant Ray Vezina sent a racist
text message to plaintiff Yosif Bakhit [Compl., Doc. # 1,
¶¶ 67–68], and showed Safety Marking employees racist
jokes displayed on his smart phone [Id. at ¶ 62]. Plaintiff
Kidya Miles provided an affidavit in support of the
motion for inspection, and attests, inter alia, that he saw
racist text messages on an employee's cell phone, and saw
racist images displayed on defendant Vezina's cell phone.
[Doc. # 42–3, Kidya Miles Aff., ¶¶ 3,5].

Plaintiffs seek to recover data from 2008 through the
present from the cell phones of the following Safety
Marking employees: Mark Kelly, Ray Vezina, Phil
Brininger, James Cody, Jeff Perra, Tom Hanrahan,
Jason Simpson, Ray Ryan, Chris Steffens, and Rich

Mucherino. 2  Plaintiffs seek to obtain “any and all texts,
emails, or other electronically stored information that
are stored or were deleted from the cell phone or web
sites accessed that are derogatory, disparaging, manifest
a bias, or a discriminatory (sic) on the basis of race,
ethnicity, color, or national origin.” [Doc. # 42–1, 4].
Plaintiffs state that the information retrieved “would also
include information concerning the source of each item,
the date(s) the item was created or accessed, and the
destination of each text or email (“metadata”).” [Id.].
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*2  On March 4, 2014, the individual defendants received
discovery requests seeking authorization to perform the
proposed imaging and data retrieval and to retrieve phone
call and text records from the individuals' cellular service
providers. [Doc. # 53, 3; Doc. # 53–3]. The individual
defendants objected to inspection of the cell phones, but
agreed to authorize retrieval of phone and text records
from their cellular service providers. [Doc. # 53, 3; Doc.
# 53–4].

B. LEGAL STANDARD
Rule 26(b)(1) of the Federal Rules of Civil Procedure sets
forth the scope and limitations of permissible discovery.
Parties may obtain discovery regarding any matter, not
privileged, that is relevant to the claim or defense of any
party. “The party resisting discovery bears the burden
of showing why discovery should be denied.” Cole v.
Towers Perrin Forster & Crosby, 256 F.R.D. 79, 80
(D.Conn.2009).

As to the discovery of electronically stored information,
Rule 34(a) provides that, “A party may serve on any other
party a request within the scope of Rule 26(b) [ ] to produce
and permit the requesting party or its representative to
inspect, copy, test, or sample any ... electronically stored
information ...” Fed.R.Civ.P. 34(a)(1). “This right to
information, however, is counterbalanced by a responding
party's confidentiality or privacy interests. A party is
therefore not entitled to a routine right of direct access
to a party's electronic information system, although such
access may be justified in some circumstances.” Genworth
Fin. Wealth Mgmt., Inc. v. McMullan, 267 F.R.D. 443, 446
(D.Conn.2010) (citing Notes of Advisory Committee on
2006 Amendments; internal quotations omitted).

C. DISCUSSION
Plaintiffs argue they are entitled to inspect and image the
cell phones of the individual defendants under the broad
scope of discovery, and in light of the allegations in the
Complaint and Miles's affidavit. Plaintiffs further contend
that the information sought is critical evidence to their
case. Defendants submit two arguments in opposition.
First that the Rules do not favor intrusive inspection of
personal electronic devices, particularly when a request

is not limited, and second, that inspection should not be
allowed where plaintiffs have not explored other options

to obtain this information. 3

Plaintiffs propose a “procedure” for the inspection of
the cell phones. Plaintiffs anticipate the imaging and
data retrieval will require five to ten days to complete.
Plaintiffs, through counsel, intend to have a “data
recovery service” conduct the imaging and data retrieval.
This third-party vendor would then disclose all responsive
records, including metadata, to defendants' counsel,
who would have ten (10) days to conduct a privilege
and responsiveness review. Thereafter, plaintiffs propose
submitting for an in camera review any records defendants
object to producing.

Although the information plaintiffs seek may be relevant
to their claims, on the current record, the Court finds that
the request as framed is overly broad and too intrusive for
this stage of discovery. Contra Freres v. Xyngular Corp.,
No. 2:13–cv–400–DAK–PMW, 2014 WL 1320273, at *4–
5 (D.Utah March 31, 2014) (granting motion to compel
inspection and copying of plaintiff's cell phone where
defendant sought “narrow category of information.”).
Indeed, plaintiffs have failed to demonstrate that they
have been unable to obtain similar information through
other discovery methods. Contra Genworth, 267 F.R.D.
at 445–47 (granting motion to compel defendants to
submit computers and electronic media devices to forensic
imaging and examination by a neutral court-appointed
forensic expert where, inter alia, plaintiff demonstrated
nexus between plaintiff's claims and its need to obtain
a mirror images of the computer's hard drive, and
“exhaustively established that forensic imaging by a
neutral expert is the only way that the plaintiff will
be able to secure the electronic data to which it is
entitled.”). Moreover, plaintiffs have yet to see what
information the authorizations directed to the individual
defendants' cellular service providers will yield. With
respect to defendants Kelly and Cody, plaintiffs have
failed to present evidence, or even allegations, connecting
them to the alleged conduct committed via cellular
phone. Until plaintiffs present the Court with evidence
of their participation, the Court is not inclined to permit
inspection of Messrs. Cody and Kelly's cell phones.
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*3  The implication of the individual defendants' privacy
interests in the data stored on their cell phones also
persuades the Court to deny plaintiffs' motion. This
conclusion is further reinforced by the recent Supreme
Court ruling in Riley v. California, Nos. 13–132 and 13–
212, 573 U.S. –––– (June 25, 2014), which recognized,
albeit in the criminal context, the privacy concerns
implicated by the modern cell phone. As Chief Justice
Roberts, writing for the Court noted, the modern
cell phone's immense storage capacity, “has several
interrelated consequences for privacy. First, a cell phone
collects in one place many distinct types of information
—an address, a note, a prescription, a bank statement,
a video—that reveal much more in combination than
any isolated record. Second a cell phone's capacity allows
even just one type of information to convey far more
than previously possible.” Id. at 18. The Supreme Court
further recognized that, “[a]lthough the data stored on
a cell phone is distinguished from physical records by
quantity alone, certain types of data are also qualitatively
different.” Id. at 19. In this regard, the Supreme Court
points to an internet search and browsing history that may
reveal an individual's private interests and concerns, such
as “symptoms of disease, coupled with frequent visits to
WebMD.” Id. Indeed, this is precisely the information that
may be implicated by plaintiffs' search of the individual
defendants' cell phones and with what the Court takes
issue.

Accordingly, on the current record, the Court DENIES
plaintiffs' motion for inspection without prejudice to
refiling. In this regard, if plaintiffs re-file the motion,
plaintiffs are encouraged to use other discovery devices to
narrow the scope of their requested search and inspection
of the cell phones. This includes narrowing the requests in
both temporal and substantive scope, as well as limiting

the number of individuals' phones to be searched. 4

D. CONCLUSION
Accordingly, plaintiffs' motion for inspection [Doc. # 42]
is DENIED without prejudice to re-filing. This is not a
Recommended Ruling. This is a discovery ruling or order
which is reviewable pursuant to the “clearly erroneous”
statutory standard of review. 28 U.S.C. § 636(b)(1)(A);
Fed.R.Civ.P. 72(a); and D. Conn. L. Civ. R. 72.2. As such,
it is an order of the Court unless reversed or modified by
the district judge upon motion timely made.

SO ORDERED.

All Citations

Not Reported in F.Supp.3d, 2014 WL 2916490, 123 Fair
Empl.Prac.Cas. (BNA) 1719

Footnotes
1 On June 23, 2014, Judge Hall granted in part and denied in part defendants' motion to dismiss. Judge Hall dismissed both

plaintiffs' common-law claims for negligent inflection of emotional distress (Counts VII and VIII), and Bakhit's retaliation
claim under section 1981 (part of Counts I and II). Judge Hall also dismissed claims brought pursuant to section 1981a,
as the parties agreed that plaintiffs stated no claim for relief under such section. Plaintiffs have been ordered to file an
amended complaint within 21 days of the ruling on the motion to dismiss. [Doc. # 70].

2 At oral argument, plaintiffs stated at this point they would only pursue the motion on the individuals named as defendants:
Mark Kelly, Ray Vezina, Phil Bringer, James Cody, Tom Hanrahan, and Jeff Perra.

3 Defendants also argue that Safety Marking cannot compel non-party employees to sign authorizations to access and
inspect their personal mobile devices. [Doc. # 53, 9]. However, in light of plaintiffs now limiting their request to only the
named individual defendants, this argument is moot.

4 It further appears that the only individual defendants with cell phones provided by Safety Marking are Messrs. Kelly and
Cody. See plaintiffs' reply [Doc. # 54], and defendants' sur-reply [Doc. # 55].

End of Document © 2017 Thomson Reuters. No claim to original U.S. Government Works.
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Fact Pattern 

I. SUMMARY 

Panacea Biologics, LLC, is a drug manufacturer with its headquarters in Solingen, Germany, and 
domestic headquarters in Broward County. Decision Analytics is a high technology company offering 
predictive analytics to a variety of manufacturing and consumer products verticals. 

 

Denise Didnotte worked as Panacea’s chief data scientist from its founding in 2010 and until January 
2017, and architected for Panacea novel and inexpensive methodologies to conduct easily validated 
statistical analyses of clinical drug trials using advanced predictive coding techniques. She is a very 
productive employee; however, she believes in work life balance, and never works past 5pm weekdays 
or on weekends. In December of 2016, Didnotte abruptly resigned from her position and founded 
Decision Analytics, (DA). In January 2017, DA introduced its suite of predictive analytics service 
offerings at the Health Outcome Predictions Association conference. 

Didnotte is a “digital native,” disdains paper records, and conducts almost the entirety of her work 
and professional life electronically and online. She uses Amazon’s Alexa and Echo to conduct search 
and research queries both at the office and work. Her Panacea research is securely stored on her 
personal cloud, to which only she and her husband have authorized access and the passphrase. 
Didnotte wears an iWatch, which is connected to her smart house, which in turn is connected and 
communicated with other connected devices (office door access and lock, refrigerator, coffee maker, 
etc.) that talk to each other and to the devices at her home. Didnotte speaks commands to her Apple 
iWatch, which in turn transmits those spoken commands to those office devices, which in turn then 
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operate as instructed. The manufacturers of each of these connected devices, and Amazon record and 
store all commands for data mining purposes. 

While attending the HOPA conference, Peter Pangloss, Panacea’s CEO, noticed that DA’s offerings 
were nearly identical to the IP developed by Didnotte while employed at Panacea. Pangloss then 
checked the access logs to the office, but found that six months of evening and weekend access logs 
had been overwritten the day before Didnotte resigned.  

In February 2017, Pangloss brought suit in Florida Circuit Court against DA and Didnotte, alleging 
violations of Florida’s Computer Fraud Law (CADRA), the federal Defend Trade Secrets Act, and 
Computer Fraud and Abuse Act. DA and Didnotte removed to federal court. 

In this pretrial hearing, the Court will discuss in an informal manner Panacea’s two motions to compel 
production of electronically stored information, and one motion in limine directed to the admissibility 
of certain electronically stored information stored on the various connected devices located on the 
same floor as Didnotte’s office. 

First Motion to Compel: Panacea seeks production and forensic inspection of Didnotte’s Apple 
iWatch. Didnotte objects. Didnotte installed the “WhereUBeen” location and travel tracking app 
(accurate to 1000 feet) installed on her iWatch, and Panacea asserts that this information will 
demonstrate Didnotte’s non-routine off-hours presence at Panacea’s offices between September and 
November 2016.  

Second Motion to Compel: Pangea requested all documents, records and ESI associated with all of 
Didnotte’s social media activity between September and December 2016. Didnotte and her husband 
jointly share 50 social media accounts and profiles that which have been in constant by them since 
2010. Didnotte and her husband use their joint social media to communicate with healthcare providers 
for them and their children. 

First Motion in Limine: Pangea has requested and obtained for forensic inspection various 
connected devices (Alexa, Echo, refrigerator, salt shaker and coffee machine) various connected 
devices located on the same floor as Didnotte’s office. Didnotte seeks to exclude from evidence any 
ESI and testimony arising from the forensic acquisition and analysis of these devices, asserting that 
these connected objects contain hearsay, and are not original information or evidence as required by 
the rules. 

 

Hon. Steven Scott Stephens 

Hon. Anthony W. Porcelli 

Steven Teppler, Esquire (Counsel) 

David Hazouri, Esq. (Counsel) 

Andy Reisman, Esq. (Neutral Computer Expert) 
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2017 WL 976626
United States District Court,
N.D. Iowa, Central Division.

LIGURIA FOODS, INC., Plaintiff,
v.

GRIFFITH LABORATORIES, INC., Defendant.

No. C 14–3041–MWB
|

Signed March 13, 2017

Synopsis
Background: Manufacturer of pepperoni products
brought action against spice supplier, alleging on claims
for breach of implied warranty of fitness for a purpose and
breach of implied warranty of merchantability that spices
delivered were defective and caused spoilage, leading to
economic damages. Order was entered to show cause why
counsel for both parties should not be sanctioned for
discovery abuses.

[Holding:] The District Court, Mark W. Bennett, J.,
held that imposition of sanctions against parties was not
warranted.

Ordered accordingly.

West Headnotes (13)

[1] Federal Civil Procedure
Scope

No party has the unilateral ability to dictate
the scope of discovery based on their own view
of the parties' respective theories of the case
because litigation in general and discovery in
particular are not one sided. Fed. R. Civ. P.
26(b)(1).

Cases that cite this headnote

[2] Federal Civil Procedure
Scope

Discovery is not limited to material that might
be deemed relevant and admissible at trial
because it is an investigatory tool intended
to help litigants gain an understanding of
the key persons, relationships, and evidence
in a case and the veracity of those persons
and purported evidence, even if the evidence
discovered is later deemed not admissible.
Fed. R. Civ. P. 26(b)(1).

Cases that cite this headnote

[3] Federal Civil Procedure
Scope

Concepts of materiality, relevancy, and
discoverability are not fixed; parties can
change their views of the necessity of certain
information or their theories of the case
during the course of discovery as new facts
and relationships are revealed or explained.
Fed. R. Civ. P. 26(b)(1).

Cases that cite this headnote

[4] Federal Civil Procedure
Objections and grounds for refusal

Federal Civil Procedure
Motion and Proceedings Thereon

The party resisting production in response
to interrogatories or requests for documents
bears the burden of establishing lack of
relevancy or undue burden. Fed. R. Civ. P.
26(c)(1).

Cases that cite this headnote

[5] Federal Civil Procedure
Objections and grounds for refusal

Federal Civil Procedure
Objections and Grounds for Refusal

Merely asserting boilerplate objections that
the discovery sought is vague, ambiguous,
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overbroad, unduly burdensome, et cetera,
without specifying how each interrogatory or
request for production is deficient and without
articulating the particular harm that would
accrue if the responding party were required to
respond to the proponent's discovery requests
is not adequate to voice a successful objection.
Fed. R. Civ. P. 33, 34.

Cases that cite this headnote

[6] Federal Civil Procedure
Motion for leave to submit, and

proceedings thereon

Federal Civil Procedure
Time for motion

It is not a valid objection that interrogatories
or requests for documents are “premature” if
they were propounded after the time specified
in the governing provisions and there was no
order specifying the timing of discovery on
any specific issues. Fed. R. Civ. P. 26(d)(1), (d)
(2).

Cases that cite this headnote

[7] Federal Civil Procedure
Depositions and Discovery

Federal Civil Procedure
Failure to respond;  sanctions

There is no limitation on the sequence
of discovery and a party cannot delay
responding to discovery simply because the
other party has not yet responded to its
discovery. Fed. R. Civ. P. 26(d)(3).

Cases that cite this headnote

[8] Federal Civil Procedure
Objections and grounds for refusal

Federal Civil Procedure
Objections and Grounds for Refusal

When an objecting party makes no attempt
to show specifically how each interrogatory or
request for production is not relevant or how

each question is overly broad, burdensome,
or oppressive, and no attempt to articulate
the particular harm that would accrue if the
responding party were required to respond
to the proponent's discovery requests, but
relies, instead, on the mere statement that
the interrogatory or request for production
was overly broad, burdensome, oppressive,
and irrelevant, the response is not adequate
to voice a successful objection; instead, the
response is an unacceptable “boilerplate”
objection. Fed. R. Civ. P. 33, 34.

Cases that cite this headnote

[9] Federal Civil Procedure
Objections and grounds for refusal

Federal Civil Procedure
Objections and Grounds for Refusal

Simply stating that a response to an
interrogatory or request for production
is “subject to” one or more general
objections does not satisfy the specificity
requirement, because, for example, it leaves
the propounding party unclear about which
of the numerous general objections is
purportedly applicable as well as whether the
documents or answers provided are complete,
or whether responsive documents are being
withheld. Fed. R. Civ. P. 34(b)(2)(C).

Cases that cite this headnote

[10] Federal Civil Procedure
Objections and grounds for refusal

Federal Civil Procedure
Objections and Grounds for Refusal

Party did not preserve its rights by making
general objections to interrogatories or
request for production or “boilerplate”
objections to certain specific requests to assure
that it was not waiving its rights while parties
met and conferred about scope of privileges,
pertinent time periods, and myriad of other
issues in complex case. Fed. R. Civ. P. 33, 34.
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Fed. R. Civ. P. 33, 34.
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“Laws are like sausages, it is better not to see them being
made.”

—Otto von Bismarck
This litigation is about who is responsible for tons and
millions of dollars' worth of sausage, of the peperoni
variety, some of which turned rancid. It's also about
lawyers who were not concerned about how the federal
discovery rules were made, but how and why they flaunted
them. This ruling involves one of the least favorite
tasks of federal trial and appellate judges—determining
whether counsel and/or the parties should be sanctioned
for discovery abuses. This case squarely presents the issue
of why excellent, thoughtful, highly professional, and
exceptionally civil and courteous lawyers are addicted to

“boilerplate” discovery objections. 1  More importantly,
why does this widespread addiction continue to plague
the litigation industry when counsel were unable to cite a
single reported or non-reported judicial decision or rule of
civil procedure from any jurisdiction in the United States,
state or federal, that authorizes, condones, or approves
of this practice? What should judges and lawyers do to
substantially reduce or, more hopefully and optimistically,
eliminate this menacing scourge on the legal profession?
Perhaps surprisingly to some, I place more blame for the
addiction, and more promise for a cure, on the judiciary

than on the bar. 2  What follows is my ruling after a
hearing on March 7, 2017, pursuant to my January 27,
2017, Order To Show Cause Why Counsel For Both
Parties Should Not Be Sanctioned For Discovery Abuses
And Directions For Further Briefing,

*2  Rule 1 of the Federal Rules of Civil Procedure states
that the Rules “should be construed, administered, and
employed by the court and the parties to secure the just,
speedy, and inexpensive determination of every action and
proceeding.” Nevertheless, modern “litigation” practice
all too often disregards that admonition and seems
to favor wars of discovery attrition. “[A]lthough the
rule is ‘more aspirational than descriptive,’ ” it can,
nevertheless, inform the courts' authority to sanction

discovery misconduct. 3  Furthermore, the specific Rules
devoted to discovery attempt to facilitate the disclosure
of relevant information and to avoid conflicts by setting
out the when, what, and how of discovery, as well as
how to raise objections, in ways that should lead to
the narrowing of issues and the resolution of disputes
without the involvement of the court. Even so, discovery
all too often becomes a needlessly time-consuming, and
often needlessly expensive, game of obstruction and
non-disclosure. Indeed, obstructionist discovery practice
is a firmly entrenched “culture” in some parts of the
country, notwithstanding that it involves practices that are
contrary to the rulings of every federal and state court
to address them. As I remarked at an earlier hearing
in this matter, “So what is it going to take to get ...
law firms to change and practice according to the rules
and the cases interpreting the rules? What's it going to

take?” 4  While one of the attorneys gave the hopeful
answer that admonitions from the courts had made clear
what practices are unacceptable, it is clear to me that
admonitions from the courts have not been enough to
prevent such conduct and that, perhaps, only sanctions
will stop this nonsense.

I know that I am not alone in my goal of eliminating
“boilerplate” responses and other discovery abuses,

because the goal is a worthy one. 5  As one commentator
observed:

Though boilerplate objections are
relatively common in modern civil
litigation, the legal community
can take steps to curb their
use. Attorneys and judges alike
must recognize the costs these
objections impose on the efficient
administration of justice and on

4.4
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the legal profession. Only with
such an understanding, and an
attendant willingness to effectively
penalize those who issue boilerplate
objections, can their use be reduced.
Hopefully, with an increased focus
on preventing abusive discovery
practices, including boilerplate
objections, the legal profession can
move toward fairer, more effective

discovery practices. 6

Thus, while I find the task distasteful, I embark on my
consideration of whether the conduct of the parties in this
case warrants sanctions for discovery abuses.

I. INTRODUCTION

A. Factual Background

1. The nature of the litigation
Plaintiff Liguria Foods, Inc., (Liguria) is a pepperoni
and dried sausage manufacturer with its principal place
of business in Humboldt, Iowa. Liguria's most popular
product is a finished pepperoni product called “Liguria
Pepperoni,” although Liguria makes other kinds of
pepperoni, as well. Defendant Griffith Laboratories, Inc.,
(Griffith) is a manufacturer of food seasonings and spice
blends with its principal place of business in Alsip,
Illinois. Beginning in approximately 1994, Griffith sold
mixes of custom spices to Liguria or its predecessor
company, Humboldt Sausage. In late 2012 and early
2013, Liguria received complaints from customers that the
Liguria Pepperoni, which contains Griffith's Optimized
Pepperoni Seasoning, was prematurely turning green and
grey, within 140 to 160 days after production, even though
Liguria Pepperoni was supposed to have a shelf life of 270
days from slicing. After this problem arose, Liguria lost
several of its longstanding customers.

*3  Eventually, Liguria concluded that Griffith's
Optimized Pepperoni Seasoning contributed to the
premature spoliation of its Liguria Pepperoni. On July
3, 2014, Liguria filed a Complaint asserting claims for
breach of implied warranty of fitness for a purpose and

breach of implied warranty of merchantability. Griffith
filed an Answer denying the substance of Liguria's claims.
Throughout this litigation, Griffith has contended, inter
alia, that either underlying problems in Liguria's raw meat

supply or Liguria's “rework” 7  policies were far more
likely to be responsible for Liguria's rancidity problems
than Griffith's spices.

2. Potentially obstructionist discovery responses
In my review of another discovery dispute between the
parties, raised in Griffith's January 12, 2017, Emergency
Motion To Address Possible Discovery Abuses, the issue
now before me, which involves potentially obstructionist
discovery responses by both parties, came to my attention.
In preparing for a hearing on January 23, 2017, on
Griffith's Motion, I reviewed some of Liguria's written
responses to Griffith's discovery requests attached to the
Motion. I noted discovery responses that I suspected
or believed were abusive and/or not in compliance with
the applicable rules, but mere “boilerplate” objections.
At the hearing on January 23, 2017, after questioning
Griffith's lead counsel and hearing his candid responses,
I indicated my belief that it was likely that Griffith's
written responses to Liguria's discovery requests were also
abusive “boilerplate” responses. Consequently, I directed
the parties to file, under seal, all their written responses
to each other's discovery requests by the following day. I
also notified counsel of my intention to impose sanctions
on every attorney who signed the discovery responses, if
I determined that the responses were, indeed, improper
or abusive. The parties filed their written responses to
discovery requests, as directed, the following day.

After reviewing those discovery responses, I entered an
order advising the parties that I suspected that the
discovery responses listed in the following table were
improper:
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[Editor's Note: The preceding image contains the reference

for footnote 8 , 9 , 10 ].

*4  Liguria's responses to Griffith's interrogatories and
requests for production of documents were signed by
local counsel on behalf of Liguria's lead attorneys, who
have their offices in Chicago, Illinois. Griffith's pertinent
discovery responses were signed by its lead attorney,
who also has offices in Chicago, Illinois. At the January
23, 2017, hearing, I ascertained that local counsel for
both parties had acted essentially as “drop boxes” for
filings, but did not have any active role in formulating the
discovery responses in question.

B. Procedural Background

1. Pretrial matters
The relevant pretrial matters can be summarized quite
briefly. On July 3, 2014, Liguria filed a Complaint
asserting claims for breach of implied warranty of
fitness for a purpose and breach of implied warranty of
merchantability, and, on August 29, 2014, Griffith filed
an Answer denying the substance of Liguria's claims. The
trial has been reset to begin on May 1, 2017.

2. The Show Cause Order
On January 27, 2017, I entered an Order To Show
Cause Why Counsel For Both Parties Should Not Be
Sanctioned For Discovery Abuses And Directions For
Further Briefing. In the Order To Show Cause, I directed
that every attorney for the parties who signed a response
to interrogatories or a response to a request for documents
in this case, with the exception of local counsel, appear and
show cause, at a hearing previously scheduled for March
7, 2017, why he should not be sanctioned for discovery

abuses. 11  I also provided the table of the discovery
responses, included above, showing the responses that I
suspected were improper. In Section II of that order, I then
directed the parties to submit, not later than February 28,
2017, briefs in response to the Show Cause part of the
Order addressing the following matters:

1. Whether each of the discovery responses by that party
identified in the table ... is or is not a violation of the
rule cited or otherwise an abuse of discovery, and

2. If any responses identified in the table ... are discovery
abuses, the appropriate sanction or combination of
sanctions that is appropriate for an offending attorney.

On February 28, 2017, the parties filed those briefs, as
directed. Those briefs were Liguria's Brief In Response To
Section II Of The Order To Show Cause Of January 27,
2017, and Griffith's Response To Order To Show Cause.

C. Responses Of The Parties
To The Order To Show Cause

1. Responses in briefs
In its brief in response to the Order To Show Cause,
Liguria states that, based upon its review of my Order
To Show Cause, the applicable Federal Rules of Civil
Procedure, and its discovery responses, it recognizes that
many of its objections are not stated with specificity.
Liguria asserts, nevertheless, that it has not interposed any
objection “for any improper purpose, such as to harass,
cause unnecessary delay, or needlessly increase the cost
of litigation,” pursuant to Rule 26(g)(1)(B)(ii). Liguria
also points out that some of its objections did interpose
explanations to justify their basis, such as the ones that
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I identified, supra, in notes 8 and 9. In addition, Liguria
argues that it did so in its responses to Interrogatories Nos.
2 and 18 and Request For Production No. 1.

In its brief in response to the Order To Show Cause,
Griffith, like Liguria, states that its written responses to
Liguria's discovery requests were not intended for any
improper purposes and that the parties have, in fact,
conducted this litigation in a cooperative and professional
manner. Griffith also contends that a magistrate judge has
already reviewed various of Griffith's responses and found
no fault with them. Griffith contends that both parties
relied on standard “boilerplate” language to assure that
they were not waiving their rights while they met and
conferred about the scope of privileges, pertinent time
periods, and myriad other issues in this complex case.
Indeed, Griffith contends that the eleven statements in
its discovery responses that I identified in my Order To
Show Cause do not constitute discovery abuses. This is
so, Griffith argues, because the responses were intended
to preserve any objection, but not for harassment or
delay, and they did not require any additional work or
expense by Liguria. Griffith contends that certain of its
responses were intended to narrow the privilege issues or
protect information until an appropriate protective order
was entered, or were intended to narrow the relevant
time frame, where the parties have had a relationship
since at least 1995, but the problems at the center of the
litigation arose only in late 2012. Counsel for Griffith does
acknowledge that, in light of my concerns expressed at
the January 23, 2017, hearing and in the Order To Show
Cause, four of its responses were not helpful nor well-
constructed, but nevertheless were not in bad faith or for
any improper purpose, and another response could have
been “more artful” to indicate an intent to supplement
that response later.

2. Responses at the evidentiary hearing
*5  The first part of the hearing on March 7, 2017, was

devoted to the issues raised in my Show Cause Order.
Counsel for both parties candidly admitted that there
were no published decisions that allowed or condoned
the sort of “boilerplate” objections that I had pointed
out in the Show Cause Order. Counsel for both parties
also represented that, notwithstanding the “boilerplate”
objections, they had conferred professionally and

cordially and had been able to resolve most discovery
issues by consultation, with what I agree was surprisingly
little need for intervention by the court in such a
complicated case involving such voluminous discovery.

As to the question of why counsel for both sides had
resorted to “boilerplate” objections, counsel admitted that
it had a lot to do with the way they were trained, the
kinds of responses that they had received from opposing
parties, and the “culture” that routinely involved the
use of such “standardized” responses. Indeed, one of the
attorneys indicated that some clients—although not the
clients in this case—expect such responses to be made
on their behalf. I believe that one of the attorneys hit
the nail squarely on the head when he asserted that such
responses arise, at least in part, out of “lawyer paranoia”
not to waive inadvertently any objections that might
protect the parties they represent. Even so, counsel for
both parties admitted that they now understood that
such “boilerplate” objections do not, in fact, preserve any
objections. Counsel also agreed that part of the problem
was a fear of “unilateral disarmament.” This is where
neither party's attorneys wanted to eschew the standard,
but impermissible, “boilerplate” practices that they had all
come to use because they knew that the other side would
engage in “boilerplate” objections. Thus, many lawyers
have become fearful to comply with federal discovery rules
because their experience teaches them that the other side
would abuse the rules. Complying with the discovery rules
might place them at a competitive disadvantage.

Returning to the matter of the conduct of counsel
in this case, counsel for both parties reiterated that
their relationship has been professional and effective
in narrowing the scope of discovery requests. They
represented that the responses with which I had taken
issue, and which they admitted were improper under the
Federal Rules of Civil Procedure, were taken by counsel
in this case as signals of a need or desire to narrow
discovery requests, and a desire for discussion, rather than
as refusals to provide responses or indications of any
intent to impede or improperly delay discovery. Thus,
while they admitted that both sides had made improper
discovery responses, they suggested that this was a poor
case in which to impose sanctions, because there had been
no bad faith and no real detriment or impediment to
discovery.
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Furthermore, counsel for both parties sincerely pledged
not to engage in such improper discovery practices in the
future and to work within their firms to change the way
their firms do things. They also both suggested that they
would be willing to put together courses or continuing
legal education programs for lawyers or law students
about the applicable discovery rules and proper and
improper discovery objections. They also raised legitimate
concerns that sanctions could impede their ability to
obtain pro hac vice admission in other jurisdictions,
which they suggested was a negative consequence out
of proportion to their conduct in this case, which
had involved an effective working relationship between
opposing counsel despite whopping defiance of discovery
rules and court decisions.

*6  Formal discovery under the
Federal Rules of Civil Procedure
is one of the most abused and
obfuscated aspects of our litigation

practice. 12

II. LEGAL ANALYSIS

Although it was the second issue to arise, I find it
appropriate to rule, first, on the Order To Show Cause,
relating to what I believed were obstructionist discovery
responses by both parties. Having considered the parties'
arguments, I now confirm that belief as to all or nearly
all the responses that I identified. The question of whether
or not to impose sanctions, in light of such improper
responses, is a much more difficult issue, however, because
I find that this case involved courteous and professional
attorneys who worked together in good faith to resolve
discovery disputes without the need for intervention by the
court.

A. Proper Discovery Responses

Unfortunately, experience has taught me that attorneys
do not know or pay little attention to the discovery rules
in the Federal Rules of Civil Procedure. I preface this
discussion with an observation by United States District

Judge Paul w. Grimm, of the District of Maryland, who
was, at the time, a member of the Advisory Committee on
Civil Rules, and the Chair of the Discovery Subcommittee,
and David S. Yellin, a litigation associate with a New
York law firm:

[Surveys have] found that, “[a]lthough the civil justice
system is not broken, it is in serious need of repair. In
many jurisdictions, today's system takes too long and
costs too much.” Few practicing attorneys would be
surprised that discovery was singled out as “the primary
cause for cost and delay,” and often “can become an
end in itself.”

Hon. Paul W. Grimm and David S. Yellin, A Pragmatic
Approach to Discovery Reform: How Small Changes Can
Make a Big Difference in Civil Discovery, 64 S.C. L. REV.
495, 495–96 (2013) (citations omitted). Furthermore, “[b]y
some estimates, discovery costs now comprise between
50 and 90 percent of the total litigation costs in a case”
and “[d]iscovery abuse also represents one of the principal
causes of delay and congestion in the judicial system.”
Beisner, Discovering A Better Way, 60 DUKE L.J. at
549. It is ignoring the applicable Federal Rules of Civil
Procedure that I find is at least partially responsible for

the increase in the costs and delays of discovery. 13

*7  Thus, I will begin my analysis with the rules that are
pertinent, here. In this case, I am concerned with responses
to interrogatories and document requests, which are
specifically governed by Rules 33 and 34 of the Federal
Rules of Civil Procedure, respectively. Nevertheless,
Rule 26 also establishes important requirements for all
discovery.

The first part of Rule 26 that is significant, here, is Rule
26(b), which defines the scope of permissible discovery,
generally, as follows:

(b) Discovery Scope and Limits.

(1) Scope in General. Unless otherwise limited
by court order, the scope of discovery is as
follows: Parties may obtain discovery regarding any
nonprivileged matter that is relevant to any party's
claim or defense and proportional to the needs of the
case, considering the importance of the issues at
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stake in the action, the amount in controversy, the
parties' relative access to relevant information, the
parties' resources, the importance of the discovery
in resolving the issues, and whether the burden
or expense of the proposed discovery outweighs
its likely benefit. Information within this scope of
discovery need not be admissible in evidence to be
discoverable.

FED. R. CIV. P. 26(b)(1) (emphasis added).

[1]  [2]  [3] The Eighth Circuit Court of Appeals has
explained that Rule 26(b)(1) does not give any party “the
unilateral ability to dictate the scope of discovery based
on their own view of the parties' respective theories of
the case,” because “[l]itgation in general and discovery in
particular ... are not one sided.” Sentis Grp., Inc. v. Shell
Oil Co., 763 F.3d 919, 925 (8th Cir. 2014). Nor is discovery
“limited to material that might be deemed relevant and
admissible at trial,” because it “is a[n] investigatory tool
intended to help litigants gain an understanding of the
key persons, relationships, and evidence in a case and, as
this case well illustrates, the veracity of those persons and
purported evidence, even if the evidence discovered is later
deemed not admissible.” Id. at 926. Furthermore, a party
is wrong to suppose “that the concepts of materiality,
relevancy, and discoverability are fixed rather than fluid
such that parties cannot change their views of the necessity
of certain information or their theories of the case during
the course of discovery as new facts and relationships are
revealed or explained.” Id.

[4] As a counterbalance to the breadth of permissible
discovery set out in Rule 26(b), Rule 26(c) provides, “The
court may, for good cause, issue an order to protect a party
or person from annoyance, embarrassment, oppression,
or undue burden or expense, including one or more [listed
limitations].” FED. R. CIV. P. 26(c)(1). In short, as I
explained more than a decade-and-a-half ago, “as long
as the parties request information or documents relevant
to the claims at issue in the case, and such requests are
tendered in good faith and are not unduly burdensome,
discovery shall proceed.” St. Paul Reins. Co., Ltd. v.
Commercial Fin. Corp., 198 F.R.D. 508, 511 (N.D. Iowa
2000). “The party resisting production bears the burden
of establishing lack of relevancy or undue burden.” Id. at

512. I have found nothing to suggest that a more restrictive
view of the scope of discovery is now the norm.

Rule 26(d) sets out requirements for the timing of
discovery that are pertinent, here. Specifically, Rule 26(d)
(1) provides that, generally, a party may not seek discovery
before the parties' discovery conference, but Rule 26(d)(2)
provides that document requests pursuant to Rule 34 may
be delivered '[m]ore than 21 days after the summons and
complaint are served on a party.” Rule 26(d)(3) sets out
the rule for the “sequence” of discovery, as follows:

*8  (3) Sequence. Unless the parties stipulate or the
court orders otherwise for the parties' and witnesses'
convenience and in the interests of justice:

(A) methods of discovery may be used in any
sequence; and

(B) discovery by one party does not require any other
party to delay its discovery.

FED. R. CIV. P. 26(d)(3) (emphasis added). Indeed, the
Advisory Committee Notes, 1970 Amendments explain,
“[One] principal effect[ ] of the new provision [is] ... to
eliminate any fixed priority in the sequence of discovery....
In principle, one party's initiation of discovery should
not wait upon the other's completion, unless the delay is
dictated by special considerations.” Thus, Rule 26(d)(3)
makes clear that there is no limitation on the sequence
of discovery and that a party cannot delay responding
to discovery simply because the other party has not yet
responded to its discovery.

Rule 26(b)(5) is also relevant, here, because it recognizes
the propriety of asserting privileges in response to
interrogatories or document requests, but it also requires
more than bald assertions of privilege, as follows:

(5) Claiming Privilege or Protecting Trial–Preparation
Materials.

(A) Information Withheld. When a party withholds
information otherwise discoverable by claiming
that the information is privileged or subject to
protection as trial-preparation material, the party
must:

(i) expressly make the claim; and
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(ii) describe the nature of the documents,
communications, or tangible things not produced
or disclosed—and do so in a manner that,
without revealing information itself privileged or
protected, will enable other parties to assess the
claim.

FED. R. CIV. P. 26(b)(5)(A) (emphasis added). The
Eighth Circuit Court of Appeals recognized, some time
ago, that Rule 26(b)(5) codified a common process for
eliminating time-consuming delays in the determination
of privilege issues by requiring the party asserting the
privilege to provide the party seeking discovery with a
list or log that describes the pertinent documents without
disclosing the allegedly privileged communications they
contain. PaineWebber Grp., Inc. v. Zinsmeyer Trusts
P'ship, 187 F.3d 988, 992 (8th Cir. 1999). Thus, Rule
26(b)(5)(A)'s requirement of a privilege log as part of any
privilege-based objection to discovery is nothing new.

Finally, Rule 26(e) is relevant, here, because it imposes
obligations to correct or supplement prior discovery
answers, as follows:

(e) Supplementing Disclosures and Responses.

(1) In General. A party who has made a disclosure
under Rule 26(a)—or who has responded to an
interrogatory, request for production, or request
for admission—must supplement or correct its
disclosure or response:

(A) in a timely manner if the party learns that in
some material respect the disclosure or response
is incomplete or incorrect, and if the additional
or corrective information has not otherwise been
made known to the other parties during the
discovery process or in writing; or

(B) as ordered by the court.

Fed. R. Civ. P. 26(e).

The discovery responses at issue, here, are to requests
for interrogatories, pursuant to Rule 33, and requests
for production of documents, pursuant to Rule 34. The
specific requirements of Rules 33 and 34 at issue are the

requirements for objections. Rule 33 provides, in pertinent
part, as follows:

*9  (4) Objections. The grounds for objecting to an
interrogatory must be stated with specificity. Any
ground not stated in a timely objection is waived unless
the court, for good cause, excuses the failure.

(5) Signature. The person who makes the answers must
sign them, and the attorney who objects must sign any
objections.

FED. R. CIV. P. 33(b)(4) (emphasis added). Similarly,
Rule 34 provides, in pertinent part, as follows:

(B) Responding to Each Item. For each item or category,
the response must either state that inspection and
related activities will be permitted as requested or
state with specificity the grounds for objecting to the
request, including the reasons. The responding party
may state that it will produce copies of documents
or of electronically stored information instead of
permitting inspection. The production must then
be completed no later than the time for inspection
specified in the request or another reasonable time
specified in the response.

(C) Objections. An objection must state whether any
responsive materials are being withheld on the basis of
that objection. An objection to part of a request must
specify the part and permit inspection of the rest.

FED. R. CIV. P. 34(b)(2)(B) & (C) (emphasis added).

[5] The key requirement in both Rules 33 and 34 is
that objections require “specificity.” As I explained a
decade-and-a-half ago, “the mere statement by a party
that the interrogatory [or request for production] was
overly broad, burdensome, oppressive and irrelevant is
not adequate to voice a successful objection”; “[o]n
the contrary, the party resisting discovery must show
specifically how ... each interrogatory [or request for
production] is not relevant or how each question is overly
broad, burdensome or oppressive.” St. Paul Reins. Co.,
Ltd., 198 F.R.D. at 511–12 (internal quotation marks
and citations omitted). In other words, “merely assert[ing]
boilerplate objections that the discovery sought is
vague, ambiguous, overbroad, unduly burdensome, etc....
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without specifying how each [interrogatory or] request
for production is deficient and without articulating the
particular harm that would accrue if [the responding
party] were required to respond to [the proponent's]
discovery requests” simply is not enough. Id. at 512.
Again, I have found nothing to suggest that such responses
are now considered adequate; rather, there is precedent
too ample to cite, in both the Eighth Circuit and the
Seventh Circuit, where the lead attorneys for both sides
have their offices, demonstrating the insufficiency of such
responses.

Although Rule 33 contains an express “waiver” provision,
explaining that a party has waived “[a]ny ground
not stated in a timely objection,” Rule 34 does not.
Nevertheless, as a magistrate judge of this court recently
explained, that does not mean that inadequate responses
to requests for documents do not constitute waivers:

Federal Rule of Civil Procedure 34 does not explicitly
provide that a party waives an objection by failing to
file a timely response to a request for production of
documents. Nonetheless, courts have routinely found
that “if the responding party fails to make a timely
objection, or fails to state the reason for an objection,
he may be held to have waived any or all of his
objections.” Scaturro v. Warren & Sweat Mfg. Co., Inc.,
160 F.R.D. 44, 46 (M.D. Pa. 1995) (citing 4A Moore's
Federal Practice, § 34.05[2] ) (emphasis in original). See
also Henry v. National Housing Partnership, 2007 WL
2746725 (N.D. Fla. 2007) (finding that the law is “well
settled” that a party's failure to file timely objections
to a request for production of documents constitutes a
waiver of the objections); Krewson v. City of Quincy,
120 F.R.D. 6, 7 (D. Mass. 1988) (“Any other result
would completely frustrate the time limits contained
in the Federal Rules and give a license to litigants to
ignore the time limits for discovery without any adverse
consequences.”).

*10  In Cargill, Inc. v. Ron Burge Trucking, Inc., 284
F.R.D. 421, 424 (D. Minn. 2012), the Court addressed
the issue of whether “the same waiver provision found
in Rule 33(b)(4) applies to document requests under
Rule 34.” After reviewing the history of the “automatic
waiver provision” found in Rule 33, the Court noted

that recent decisions concerning waiver of objections
“reflect broad exercise of judicial discretion.” Id. at 425.

Sellars v. CRST Expedited, Inc., No. C15-0117, 2016
WL 4771087, at *2 (N.D. Iowa Sept. 13, 2016) (footnote
omitted). The court then listed factors to consider in
determining whether to excuse a waiver, and conditions
under which courts will impose a waiver. Id.

B. Improper discovery responses

Although the federal discovery rules were intended to
facilitate discovery and refocus cases on the legal merits,
“the discovery process has supplanted trial as the most
contentious stage in litigation.” London, Resolving the
Civil Litigant's Discovery Dilemma, 26 GEO. J. LEGAL
ETHICS at 837. Improper discovery responses necessarily
add to the contentiousness of litigation, because they start
with non-disclosure as their premise.

The recitation, in the preceding section, of the specific
requirements of the applicable discovery rules highlights
what is wrong with the sort of “boilerplate” objections
that the parties used in this case, but it does not address
their full negative impact:

The problems with using boilerplate
objections, however, run deeper
than their form or phrasing. Their
use obstructs the discovery process,
violates numerous rules of civil
procedure and ethics, and imposes
costs on litigants that frustrate the
timely and just resolution of cases.

Jarvey, Boilerplate Discovery Objections, 61 DRAKE L.
REV. at 916. There may also be practical consequences
for the party who asserts such objections. “District
courts often repeat the warning: ‘Boilerplate, generalized
objections are inadequate and tantamount to not making
any objection at all.’ ” Id. (citing Walker v. Lakewood
Condo. Owners Ass'n, 186 F.R.D. 584, 587 (C.D. Cal.
1999) (citations omitted); Adelman v. Boy Scouts of Am.,
276 F.R.D. 681, 688 (S.D. Fla. 2011) (“[J]udges in this
district typically condemn boilerplate objections as legally
inadequate or meaningless.” (citations omitted) (internal
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quotation marks omitted)); Nissan N. Am., Inc. v. Johnson
Elec. N. Am., Inc., No. 09-CV-11783, 2011 WL 669352,
at *2 (E.D. Mich. Feb. 17, 2011) (refusing to consider
“[b]oilerplate or generalized objections”)); see id. at 688
(identifying other reasons that “boilerplate” objections
are disfavored).

I now find, without doubt or hesitation, that the discovery
responses by the parties in this case that I identified as
potentially abusive and/or not in compliance with the
applicable rules, but mere “boilerplate” objections, are
just that. I am not convinced that the possible exceptions
to the “boilerplate” objections that I noted in two of
Liguria's responses or the three additional responses that
Liguria now cites are sufficient to “show specifically
how ... each interrogatory [or request for production]
is not relevant or how each question is overly broad,
burdensome or oppressive.” St. Paul Reins. Co., Ltd.,
198 F.R.D. at 511–12. Even if I accepted all five of the
responses that Liguria has identified as adequate, there are
certainly plenty of others that are not.

*11  [6]  [7] First, as I suggested, in the table, above,
several discovery responses by both parties violate Rule
26(d). It is not a valid objection that interrogatories or
requests for documents are “premature” if, as is the case
here, they were propounded after the time specified in
Rule 26(d)(1) or (d)(2) and there was no order specifying
the timing of discovery on any specific issues. Rule 26(d)
(3) also makes clear that there is no limitation on the
sequence of discovery and that a party cannot delay
responding to discovery simply because the other party
has not yet responded to its discovery. FED. R. CIV.
P. 26(d)(3)(B); see also id. Advisory Committee Notes,
1970 Amendments. Moreover, it is not an “objection” at
all, and certainly not a valid one, that a party may not
have a response or responsive documents, yet, or that the
party may have to supplement its response later, because
Rule 26(e) imposes that very obligation to supplement
responses. See id. at 26(e).

The parties' attempts to invoke privileges as the bases
for various objections, as indicated in the table, are,
likewise, deficient, because they violate the requirements
of Rule 26(b)(5)(A)(iii). Conspicuously absent from
either parties' objections based on “privileges” is
the required list or log that describes the pertinent

documents without disclosing the allegedly privileged
communications they contain. FED. R. CIV. P. 26(b)
(5)(A)(iii); PaineWebber Grp., Inc., 187 F.3d at 992.
Thus, the responses improperly hampered, rather than
facilitated, the timely and inexpensive determination of
privilege issues. PaineWebber Grp., Inc., 187 F.3d at 992
(the privilege log requirement codified in Rule 26(b)(5)
was designed to eliminate time-consuming delays in the
determination of privilege issues).

[8]  [9] The rest of the discovery responses identified in
the table fail the “specificity” requirements of Rules 33(b)
(4) and 34(b)(2) in various ways, while utterly failing to
carry the objecting party's burden to demonstrate lack
of relevance or undue burdensomeness under Rule 26(b)
(1). St. Paul Reins. Co., Ltd., 198 F.R.D. at 511. As
the Eighth Circuit Court of Appeals has explained, an
objecting party does not have “the unilateral ability to
dictate the scope of discovery based on their own view
of the parties' respective theories of the case,” so that
a “lack of relevance” objection, without explanation, is
contrary to the rules. Sentis Grp., Inc., 763 F.3d at 925.
When, as here, an objecting party makes no attempt to
“show specifically how ... each interrogatory [or request
for production] is not relevant or how each question is
overly broad, burdensome or oppressive,” and no attempt
to “articulat[e] the particular harm that would accrue
if [the responding party] were required to respond to
[the proponent's] discovery requests,” but relies, instead,
on “the mere statement ... that the interrogatory [or
request for production] was overly broad, burdensome,
oppressive and irrelevant,” the response “is not adequate
to voice a successful objection”; instead, the response is
an unacceptable “boilerplate” objection. St. Paul Reins.
Co., Ltd., 198 F.R.D. at 511–12 (internal quotation marks
and citations omitted). Moreover, simply stating that a
response is “subject to” one or more general objections
does not satisfy the “specificity” requirement, because, for
example, it leaves the propounding party unclear about
which of the numerous general objections is purportedly
applicable as well as whether the documents or answers
provided are complete, or whether responsive documents
are being withheld. See, e.g., FED. R. CIV. P. 34(b)(2)(C).

[10]  [11] I also reject Griffith's argument that its general
objections to discovery requests or its “boilerplate”
objections to certain specific requests were to assure that
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Griffith was not waiving its rights while the parties met
and conferred about the scope of privileges, pertinent time
periods, and a myriad of other issues in this complex case.
As I pointed out, above, under both Rule 33 and 34, any
ground not stated in a timely objection is waived, unless
the court excuses the failure. Sellars, 2016 WL 4771087
at *2. Indeed, the idea that such general or “boilerplate”
objections preserve any objections is an “urban legend.”
Jarvey, Boilerplate Discovery Objections, 61 DRAKE L.
REV. at 925–26 (quoting Carmichael Lodge No. 2103,
Benevolent & Protective Order of Elks of U.S. of Am.
v. Leonard, No. CIV S-07-2665 LKK GGH, 2009 WL
1118896, at *4 (E.D. Cal. Apr. 23, 2009)). Chief Justice
Menis E. Ketchum II of the West Virginia Supreme
Court of Appeals had particularly harsh yet insightful
condemnations for such practices:

*12  Many federal courts have opined that “subject
to” or “without waiving” objections are misleading,
worthless and without legitimate purpose or effect.
They reserve nothing. As one federal judge observed,
“The Parties shall not recite a formulaic objection
followed by an answer to the request. It has become
common practice for a Party to object on the basis
of any of the above reasons, and then state that
‘notwithstanding the above,’ the Party will respond to
the discovery request, subject to or without waiving
such objection. Such an objection and answer preserves
nothing and serves only to waste the time and resources
of both the Parties and the Court. Further, such practice
leaves the requesting Party uncertain as to whether the
question has actually been fully answered or whether
only a portion of the question has been answered.”

Chief Justice Menis E. Ketchum II, Impeding Discovery:
Eliminating Worthless Interrogatory Instructions And
Objections, 2012–JUN W. VA. L. 18, 19 (2012) (citation
omitted). He then observed,

Our circuit judges are swamped with motions to
compel regarding discovery. Stiff sanctions by judges
for each violation would have a dramatic effect on these
unauthorized boilerplate objections. The word would
spread quickly, and the practice would suddenly stop.
“Without waiving” and “subject to” objections are cute
and tricky but plainly violate the purpose of our Rules of

Civil Procedure: “to secure just, speedy and inexpensive
determination of every action.”

Id. at 20 (citation omitted).

Thus, the general objections and the “boilerplate”
objections to specific requests did not preserve the parties'
rights, or, at the very least, they ran a substantial risk of
delaying and increasing the costs of discovery, because
they provided the opposing party with no clue how to
begin narrowing the issue, and because the court might
have to become involved to determine whether any waiver
should be excused. Sellars, 2016 WL 4771087 at *2. A
better approach to preserving rights and narrowing the
scope of discovery, and one likely to cause less ultimate
delay and expense, would be to request an extension of
time to respond and to confer on troublesome discovery
requests. Yet another approach would have been to
request an ex parte and in camera review of certain
documents by a magistrate judge, who might quickly
render an opinion on whether the documents in question
were discoverable.

C. Sanctions

[12] This litany of discovery abuses leads to the question
of whether sanctions are appropriate for such misconduct.
I am not alone in thinking that more frequent application
of sanctions by trial judges might have a beneficial impact.
As Chief Justice Kechum wrote,

Civil lawyers who are brave enough
to appear in front of juries are
becoming extinct. Perhaps they no
longer have the time to appear
in front of juries because they
are dealing with pusillanimous
objections to interrogatories and
reading pages and pages of mindless
interrogatory instructions. I wish
more judges would punish this
nonsense. Even better: I wish judges
could force these lawyers who play
games with interrogatories to appear
before juries. These discovery-
abusing lawyers would quickly find
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that you can't win a jury trial by
being cute or tricky; you only win by
doing the hard work.

Chief Justice Ketchum II, Impeding Discovery, 2012–
JUN W. VA. L. at 21 (emphasis added); accord Jarvey,
Boilerplate Discovery Objections, 61 DRAKE L. REV.
at 932 (“Judges are in a unique position to deter the
use of unethical boilerplate discovery objections. Unlike
attorneys, judges may rely on their authority to issue
sanctions under Federal Rule of Civil Procedure 26 and
on the inherent power of the court. In order to curb
boilerplate objections, judges should be more willing
to dole out sanctions against lawyers who abuse the
discovery process by issuing these objections.” (footnotes
omitted). On the other hand, as I pointed out at the
beginning of this decision, imposing sanctions is an odious
task. As one commentator has observed,

*13  Although courts certainly have
the power to sanction discovery
violators, many are reluctant to
impose severe sanctions in the
discovery context because of the oft-
enunciated policy that cases should
be decided on their merits. Also,
though they rarely say so, many
judges are reluctant to impose
sanctions that may adversely affect
the professional reputations and
livelihoods of lawyers who practice
before them.

Beckerman, Confronting Civil Discovery's Fatal Flaws, 84
MINN. L. REV. at 511. I turn to the court's authority to
impose sanctions and whether doing so is appropriate in
this case.

As I have pointed out, “Rule 26(g) of the Federal
Rules of Civil Procedure imposes on counsel and parties
an affirmative duty to conduct pretrial discovery in a
responsible manner.” St. Paul Reins. Co., Ltd., 198 F.R.D.
at 515 (citing FED. R. CIV. P. 26(g), Advisory Committee
Notes to 1983 Amendments). The Rule specifically
requires certification that the responses or objections to
discovery requests are “not interposed for any improper
purpose, such as to harass or to cause unnecessary delay

or needless increase in the cost of litigation.” FED. R.
CIV. P. 26(g)(2)(B). Thus, this Rule allows the court to
impose sanctions on the signer of a discovery response
when the signing of the response is incomplete, evasive,
or objectively unreasonable under the circumstances. St.
Paul Reins. Co., Ltd., 198 F.R.D. at 515. Even if the
opposing party “did not seek sanctions pursuant FED. R.
CIV. P. 26(g), the court has authority to make a sua sponte
determination as to whether Rule 26(g) sanctions should
be imposed.” Id. Rule 26(g)(3) states, “The sanction may
include an order to pay the reasonable expenses, including
attorney's fees, caused by the violation.” FED. R. CIV.
P. 26(g)(3). The Eighth Circuit Court of Appeals has
rejected the notion “that it is an abuse of discretion
for a district court to impose something other than the
minimally punitive sanction available within the range of
possible sanctions,” flatly stating, “[i]t is not.” Sentis Grp.,
Inc., 763 F.3d at 926.

More specifically, as to the basis for determining whether
sanctionable conduct has occurred and what sanctions to
apply, I have explained as follows:

The Advisory Committee's Notes indicate that the
“nature of sanctions is a matter of judicial discretion to
be exercised in light of the particular circumstances.”
FED.R.CIV.P. 26(g), Advisory Committee Notes to
the 1983 Amendments. The standard for imposing
Rule 26(g) sanctions is objective. The court tests the
signer's certification under an objective standard of
reasonableness, except that it may inquire into the
signer's actual knowledge and motivation to determine
whether a discovery request, response or objection
was interposed for an improper purpose. Oregon RSA
No. 6 v. Castle Rock Cellular, 76 F.3d 1003, 1007
(9th Cir.1996); accord Zimmerman v. Bishop Estate, 25
F.3d 784, 790 (9th Cir.), cert. denied, 513 U.S. 1043,
115 S.Ct. 637, 130 L.Ed.2d 543 (1994). While there is
no requirement that the court find bad faith to find
improper purpose, see Oregon RSA No. 6, 76 F.3d
at 1008, outward behavior that manifests improper
purpose may be considered in determining objective
improper purpose deserving sanction. See Townsend v.
Holman Consulting Corp., 929 F.2d 1358, 1366 (9th
Cir.1990) (Rule 11 sanctions). The certification by the
signer is tested as of the time the discovery paper is
signed. The court must strive to avoid the wisdom of
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hindsight in determining whether the certification was
valid at the time of the signature, and all doubts are to
be resolved in favor of the signer. See, e.g., Bergeson
v. Dilworth, 749 F.Supp. 1555, 1566 (D.Kan.1990).
However, each signing of a new discovery request,
response, or objection must be evaluated in light of
the totality of the circumstances known at the time of
signing. Therefore, the practical import of Rule 26(g) is
to require vigilance by counsel throughout the course of
the proceeding. Chapman & Cole v. Itel Container Int'l,
B.V., 865 F.2d 676 (5th Cir.), cert. denied, 493 U.S. 872,
110 S.Ct. 201, 107 L.Ed.2d 155 (1989).

*14  St. Paul Reins. Co., Ltd., 198 F.R.D. at 516
(footnotes omitted).

Liguria proposes that, if I conclude that sanctions are
appropriate, notwithstanding Liguria's contention that it
did not make its responses for any improper purposes,
the proper sanction is the submission of a presentation to
either (1) a group of civil litigation trial attorneys at the
Chicago Bar Association or Illinois State Bar Association,
or (2) a group of law students at a Chicago area law
school engaged in an advanced civil procedure course
covering the rules of discovery. Liguria suggests that such
a presentation include the following topics: (a) Rules
26, 33, and 34 of the Federal Rules of Civil Procedure;
(b) proper approaches to propounding and responding
to discovery requests; and (c) reasons why “boilerplate”
objections are improper.

Griffith argues that, as to the matters identified in
the Show Cause Order, this case does not involve
the sort of extreme misconduct in discovery that
should warrant sanctions. Nevertheless, Griffith's counsel
professes to having no objection to participating in a
continuing legal education program or providing such a
program, regarding the problems relating to “boilerplate
objections,” or to writing an article on those problems for
the court to review and approve. Griffith asserts, however,
that under the facts of this case to impose a sanction,
rather than a voluntary undertaking, would constitute an
abuse of discretion.

[13] Ordinarily, I would likely find the parties' use of
what they admit are “standard,” albeit plainly improper,
responses to discovery requests is objective evidence of

intent to delay or impede discovery. St. Paul Reins. Co.,
Ltd., 198 F.R.D. at 517. Although I find that it makes
a very poor jury instruction on “intent” for lay jurors,
“[i]t is a well-accepted proposition that one ordinarily
intends the natural and probable consequences of one's
actions.” See, e.g., Red River Freethinkers v. City of
Fargo, 764 F.3d 948, 955 (8th Cir. 2014). The “natural
and probable consequences” of “boilerplate” objections
is delay and impediment of discovery, not the narrowing
of issues and the avoidance of expense and delay toward
which the discovery rules are aimed. Ordinarily, I would
also likely find that the impropriety of employing such
frivolous objections in every single discovery response also
demonstrates the parties' obstructionist attitude toward
discovery and would further confirm suspicions that the
responses were interposed for an improper purpose. Cf.
St. Paul Reins. Co., Ltd., 198 F.R.D. at 517.

I conclude that this is not an “ordinary” case where the
parties' responses to discovery were not only contrary to
the applicable rules and “improper,” but warrant some
sanction. In this case, I do not have lawyers who are not
“brave enough to appear in front of juries,” but able trial
lawyers; nor do I find that they focused on “pusillanimous
objections” as an end in themselves or as part of a
campaign to avoid timely and just disposition of this case.
Compare Chief Justice Ketchum II, Impeding Discovery,
2012–JUN W. VA. L. at 21. The parties agree, and I
find, that they have had a cooperative and professional
relationship during discovery, at least until the issues
addressed in Griffith's Motion arose. Indeed, it appears
to me that counsel for the parties did everything that the
court might expect them to do to confer and cooperate
to work out issues about the scope of discovery. It is
also clear to me that both parties' reliance on improper
“boilerplate” objections is the result of a local “culture”
of protectionist discovery responses, even though such
responses are contrary to the decisions of every court to
address them. Notable by their absence from the parties'
responses to the Order To Show Cause are citations
to any published rulings of any court approving the
kind of “boilerplate” responses that the parties used in
this case, and the parties did not try to raise frivolous
defenses for their conduct when called on it. The fact
that the parties were able to work out most of their
discovery disputes through consultation and cooperation
is a clear indication that their “boilerplate” responses were
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completely unnecessary to protect any supposed rights
or interests, but they do not warrant sanctions, in the
circumstances presented, here.

*15  I have suggested, more than once, in this opinion
that judges should be more involved in trying to eliminate
discovery practices that are improper. Indeed, nearly
twenty years ago, a commentator explained that all of the
groups of lawyers involved in his conversations with large-
firm litigators “pointed to judges as pivotal to changing
how the system operates.” He cautioned,

Yet it seems clear after talking
to the judges about how they
view these disputes, as well as
after talking to lawyers about the
tactics they deploy, that judicial
intervention is not likely to be the
answer. Judges do not have the
time, resources, or inclination to
constantly monitor the discovery
process. Stronger judges who were
committed to changing the norms
of the system would probably help.
They will need considerably more
resources to do so, however.

Nelson, The Discovery Process as a Circle of Blame, 67
FORDHAM L. REV. at 804–05. One resource available
to judges, when they encounter attorneys willing to do so,
is to use those attorneys to spread proper practices, rather
than improper ones

Thus, I strongly encourage counsel for both parties to take
the steps that they have volunteered to take to improve
discovery practices at their own firms and to educate
their colleagues and law students on proper discovery
responses. I would be gratified to see the parties prepare
presentations to either (1) a group of civil litigation trial
attorneys at the Chicago Bar Association or Illinois State
Bar Association, or (2) a group of law students at a
Chicago area law school engaged in an advanced civil
procedure course covering the rules of discovery and, in
particular, (a) Rules 26, 33, and 34 of the Federal Rules
of Civil Procedure; (b) proper approaches to propounding
and responding to discovery requests; and (c) reasons
why “boilerplate” objections are improper. Because no

sanctions are imposed, I neither require them to do so
nor need to review what they intend to do. These are
very honorable, highly skilled, extremely professional and
trustworthy lawyers. The legal culture of “boilerplate”
discovery objections will not change overnight. I trust
these lawyers to do their part, as I will do mine.

III. CONCLUSION

Federal discovery rules and the cases interpreting them
uniformly finding the “boilerplate” discovery culture
impermissible are not aspirational, they are the law.
What needs to be done? I am confident, based on the
sincere representations from lead counsel in this case, that
they will be ambassadors for changing the “boilerplate”
discovery objection culture in both their firms. I also
encourage them to change the “boilerplate” culture with
other firms that they come up against in litigation. I
encourage all lawyers, when they receive “boilerplate”
objections, to informally request that opposing counsel
withdraw them by citing the significant body of cases that
condemn the “boilerplate” discovery practice. If opposing
counsel fail to withdraw their “boilerplate” objections, the
lawyers should go to the court and seek relief in the form
of significant sanctions—because the offending lawyers
have been warned, given a safe harbor to reform and
conform their “boilerplate” discovery practices to the law,
and failed to do so.

The second part of this process is for judges to faithfully
apply the discovery rules and put an end to “boilerplate”
discovery by imposing increasingly severe sanctions to
change the culture of discovery abuse. I realize my
judicial colleagues, especially state trial court judges,
are overwhelmed with cases, deluged with discovery
matters, likely sick and tired of them, and lack the
resources needed to deal with them in as timely a
manner as they aspire to. In my view, the imposition of
increasingly severe sanctions will help solve the problems.
Lawyers are advocates and trained to push the envelope
—rightly so. Judges need to push back, get our judicial
heads out of the sand, stop turning a blind eye to the
“boilerplate” discovery culture and do our part to solve
this cultural discovery “boilerplate” plague. Like Chief
Justice Ketchum, I am convinced that “[s]tiff sanctions
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by judges for each violation would have a dramatic effect
on these unauthorized boilerplate objections. The word
would spread quickly, and the practice would suddenly

stop.” 14

*16  The addiction to “boilerplate” discovery objections
has been exacerbated by an unintended consequence of a
1980 amendment to Rule 5 of the Federal Rules of Civil
Procedure. That amendment exempted interrogatories
and requests for documents, as well as their responses,
from filing with the court. The rationales—“the added
expense” of copying and the “serious problems of storage

in some districts”—made some sense at the time. 15

However, judges no longer have access to discovery
requests and their responses, unless brought to their
attention by motion. Thus, because both sides to federal
litigation are so often afflicted with this addiction, there
is not only no incentive to bring the matter to the
court's attention, there is a perverse incentive to bilaterally
succumb to the addiction without the need to ever inform
the court of the parties' “boilerplate” addiction. This
makes the discovery of “boilerplate” addiction much more
difficult for judges. “Boilerplate” responses cause the very
harm that justifies their prohibition, even if neither party
brings them to the court's attention.

To address the serious problem of “boilerplate” discovery
objections, my new Supplemental Trial Management
Order advises the lawyers for the parties that “in
conducting discovery, form or boilerplate objections shall
not be used and, if used, may subject the party and/or its

counsel to sanctions. 16  Objections must be specific and
state an adequate individualized basis.” The Order also
imposes an “affirmative duty to notify the court of alleged
discovery abuse” and warns of the possible sanctions for

obstructionist discovery conduct. 17

*17  I recall the words of a former U.S. Attorney General
in a different context: “Each time a [person] stands up for
an ideal, or acts to improve the lot of others, or strikes
out against injustice, [they] send[ ] forth a tiny ripple of
hope, and crossing each other from a million different
centers of energy and daring, those ripples build a current
which can sweep down the mightiest walls of oppression

and resistance.” 18  I pledge to do my part—enough of the
warning shots across the bow.

The conduct identified in the Show Cause Order
does not warrant sanctions, notwithstanding that the
conduct was contrary to the requirements for discovery
responses in the Federal Rules of Civil Procedure. NO
MORE WARNINGS. IN THE FUTURE, USING
“BOILERPLATE” OBJECTIONS TO DISCOVERY IN
ANY CASE BEFORE ME PLACES COUNSEL AND
THEIR CLIENTS AT RISK FOR SUBSTANTIAL
SANCTIONS.

IT IS SO ORDERED.

All Citations

--- F.R.D. ----, 2017 WL 976626, 97 Fed.R.Serv.3d 213

Footnotes
1 As one commentator explained,

The hallmark of a boilerplate objection is its generality. The word “boilerplate” refers to “trite, hackneyed writing”—an
appropriate definition in light of how boilerplate objections are used. An objection to a discovery request is boilerplate
when it merely states the legal grounds for the objection without (1) specifying how the discovery request is deficient
and (2) specifying how the objecting party would be harmed if it were forced to respond to the request. For example,
a boilerplate objection might state that a discovery request is “irrelevant” or “overly broad” without taking the next step
to explain why. These objections are taglines, completely “devoid of any individualized factual analysis.” Often times
they are used repetitively in response to multiple discovery requests. Their repeated use as a method of effecting
highly uncooperative, scorched-earth discovery battles has earned them the nicknames “shotgun”—and “Rambo”—
style objections. The nicknames are indicative of the federal courts' extreme disfavor of these objections.

Matthew L. Jarvey, Boilerplate Discovery Objections: How They are Used, Why They are Wrong, and What We Can
Do About Them, 61 DRAKE L. REV. 913, 914–16 (2013) (footnotes omitted).
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2 My views on the extent of the scourge and the possible cures are not entirely idiosyncratic—or even new. See, e.g.,
Stanley P. Santire, Discovery Objections Abuse In Federal Courts: “... Objecting to Discovery Requests Reflexively—But
Not Reflectively ...,” 54–AUG HOUS. LAW. 24 (2016); Hon. Paul W. Grimm and David S. Yellin, A Pragmatic Approach to
Discovery Reform: How Small Changes Can Make a Big Difference in Civil Discovery, 64 S.C. L. REV. 495 (2013); Jarvey,
Boilerplate Discovery Objections, 61 DRAKE L. REV. 913; Mitchell London, Resolving the Civil Litigant's Discovery
Dilemma, 26 GEO. J. LEGAL ETHICS. 837 (2013); Chief Justice Menis E. Ketchum II, Impeding Discovery: Eliminating
Worthless Interrogatory Instructions And Objections, 2012–JUN W. VA. L. 18 (2012); John H. Beisner, Discovering A
Better Way: The Need for Effective Civil Litigation Reform, 60 DUKE L.J. 547 (2010); John S. Beckerman, Confronting
Civil Discovery's Fatal Flaws, 84 MINN. L. REV. 565 (2000); Robert L. Nelson, The Discovery Process as a Circle of
Blame: Institutional, Professional, and Socio-economic Factors that Contribute to Unreasonable, Inefficient, and Amoral
Behavior In Corporate Litigation, 67 FORDHAM L. REV. 773 (1998); Jean M. Cary, Rambo Depositions: Controlling an
Ethical Cancer in Civil Litigation, 25 HOFSTRA L. REV. 561 (1996).

For example, I note that, in 1986—a full three decades ago—the A.B.A. Commission on Professionalism “encouraged
judges to impose sanctions for abuse of the litigation process, noting that the Federal Rules permit the imposition of
sanctions for such abuse.” See Cary, Rambo Depositions, 25 HOFSTRA L. REV. at 594 (emphasis added) (citing
A.B.A. Comm'n on Professionalism, “... In the Spirit of Public Service:” A Blueprint for the Rekindling of Lawyer
Professionalism, 112 F.R.D. 243, 265, 291–92 (1986)). Thus, calls for judges to be more willing to punish discovery
abuses came from the bar, as well as from commentators and the bench.

3 London, Resolving the Civil Litigant's Discovery Dilemma, 26 GEO. J. LEGAL ETHICS at 851 (footnotes omitted) (quoting
Lee v. Max Int'l, L.L.C., 638f3 1318, 1321 (10th Cir. 2011)).

4 01/23/17 Hrg. Tr. 12:15–17.

5 Although I have made no secret of my unhappiness with obstructionist practices in discovery and, on one occasion, I
fashioned a sanction for such conduct that the appellate court found too unusual to affirm without more notice to the
sanctioned party, I have still rarely imposed sanctions for obstructionist practices in my twenty-two years as a federal
district judge and my three years prior to that as a federal magistrate judge. See Security Nat'l Bank of Sioux City v.
Abbott Labs., 299 F.R.D. 595 (N.D. Iowa 2014) (requiring an attorney to write and produce a training video that addressed
the impropriety of her obstructionist deposition conduct as a sanction for such conduct), rev'd, 800 F.3d 936 (8th Cir.
2015) (vacating the sanction for failure to give adequate advance notice of the unusual nature of the sanction being
considered); St. Paul Reins.Co., Ltd., v. Commercial Fin. Corp., 197 F.R.D. 620 (N.D. Iowa 2000) (a party's continued
assertion of privileges, after once being warned of the impropriety of its assertions, was “without substantial justification,”
and warranted the payment of the opposing party's attorney's fees and expenses in bringing a motion to compel as a
sanction); St. Paul Reins.Co., Ltd., v. Commercial Fin. Corp., 198 F.R.D. 508 (N.D. Iowa 2000) (requiring an attorney to
write an article regarding why his objections to discovery requests were improper and submit such article to bar journals).

6 Jarvey, Boilerplate Discovery Objections, 61 DRAKE L. REV. at 936.

7 “Rework” is ends or parts of a product that are cut off and not used in the finished product, but are, instead, mixed back
into a later batch of the product.

8 Liguria's Ans. To Df's 1st Set (#116), Doc. Req. 7 does add, presumably as an explanation of overbreadth, “Request
No. 7 seeks all communications between Liguria representatives and any distributor of [Griffith's Optimized Pepperoni
Seasoning], without regard to the subject matter of the requested communication.”

9 Liguria's Ans. To Df's 2nd Set (#118) Interrog. 23 does add, presumably as an explanation of overbreadth, “to the extent
it purports to seek studies which ‘evaluate the effectiveness' of mixers used by Liguria.”

10 Interestingly, in Df's Ans. To Pl's First Set (#118, Tab A), Doc. Req. 3, Griffith identifies “communications” as “vague
and ambiguous,” but Griffith used that term in its own 1st Request For Documents, for example, in Request No. 9, and
other discovery requests.

11 The Order To Show Cause also specified that any attorney not arguing Griffith's Motion was allowed to appear by
telephone for the “show cause” portion of the hearing. See Order To Show Cause at 1.

12 Francis E. McGovern & E. Allan Lind, The Discovery Survey, 51 LAW & CONTEMP. PROBS. 41, 41 (1988)

13 Judges and lawyers must not downplay the costs imposed by discovery:
The unchecked rise in discovery costs has attracted the attention of corporations, which now list discovery as
one of their most pressing concerns when litigation is imminent. This concern is well founded. Discovery costs in
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U.S. commercial litigation are growing at an explosive rate; estimates indicate they reached $700 million in 2004,
$1.8 billion in 2006, and $2.9 billion in 2007. And these figures do not even account for the billions of dollars that
corporations pay each year to settle frivolous lawsuits because the burdens of litigating until summary judgment or
a favorable verdict are too onerous.

Beisner, Discovering a Better Way, 60 DUKE L.J. at 574 (also discussing economic consequences of the “litigation
tax”).

14 Chief Justice Ketchum II, Impeding Discovery, 2012–JUN W. VA. L. at 20.

15 See FED. R. CIV. P. 5, Advisory Committee Notes on 1980 Amendment. Of course, the drafters of this 1980 amendment
could not have anticipated that copying costs and storage space would be far less of a problem in the electronic age in
which lawyers and judges now work. But unintended consequences of civil rules of procedure, which often render the
proposed cure worse than the alleged disease, are nothing new. See e.g., Mark W. Bennett, Essay: The Grand Poobah
And Gorillas In Our Midst: Enhancing Civil Justice In The Federal Courts Courts–Swapping Discovery Procedures In
The Federal Rules Of Civil And Criminal Procedure And Other Reforms Like Trial By Agreement, 15 NEV. L.J., 1293,
1300 (Summer 2015).

16 My new Supplemental Trial Management Order was implemented prior to these issues arising in this case, but it is not
applicable, here, because I only started using it in 2017.

17 The portion of the Supplemental Trial Management Order prohibiting “boilerplate” objections continues, as follows:
For example:
1. When claiming privilege or work product, the parties must comply with FED. R. CIV. P. 26(b)(5)(A).
2. The Court does not recognize “object as to form” as a valid objection to a deposition question; rather, the objecting
party must state the basis for the form objection. e.g. compound, argumentative, etc.
3. Attorneys cannot respond to any discovery request with something similar to “blanket objections and a statement
that discovery would be provided ‘subject to and without’ waiving the objections.” See, e.g. Network Tallahassee,
Inc., V. Embarq Corp., 2010 WL 4569897 (N.D. Fla. 2010).

After defining and prohibiting other obstructionist discovery conduct, the Supplemental Trial Management Order
imposes an “affirmative duty to notify the court of alleged discovery abuse” and warns of the possibility of sanctions,
as follows:

D. AFFIRMATIVE DUTY TO NOTIFY THE COURT OF ALLEGED DISCOVERY ABUSE. Any party subjected to
obstructionist conduct in discovery or depositions or conduct that the party reasonably believes to be intended to
impede, delay, or frustrate the fair examination of deponents or the process of discovery shall promptly file a Report
to the Court in writing, advising the Court of the specific nature of the alleged discovery abuse, regardless of whether
or not the party intends to seek sanctions on its own motion. The Court will then determine whether to issue a
notice to show cause why sanctions should not be imposed, conduct a hearing after notice, and impose sanctions,
if appropriate.
E. SANCTIONS. Sanctions for obstructionist conduct or other misconduct during discovery may include, but are not
limited to, individually or in combination, the following:
1. monetary sanctions;
2. attendance at, or preparation of, a continuing legal education presentation or training video on appropriate and
inappropriate discovery conduct tailored to the discovery violation;
3. preparation and submission for publication of a law review or legal journal article on appropriate and inappropriate
discovery conduct tailored to the discovery violation;
4. revocation or suspension of pro hac vice status or admission to practice in the United States District Court for
the Northern District of Iowa;
5. sanctions in FED. R. CIV. P. 37(b)(2)(A); or
6. any other reasonable sanction.

18 Robert F. Kennedy, Day of Affirmation Address at Cape Town University (June 6, 1966) (transcript available at
www.americanrhetoric.com/speeches/rfkcapetown.htm).
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2017 WL 878704
Only the Westlaw citation is currently available.

United States District Court,
S.D. Florida.

SREAM, INC., a California corporation, Plaintiff,
v.

HASSAN HAKIM & SARWAR, INC.,
a Florida corporation, Defendant.

Civil No. 16-CV-81600-MARRA/MATTHEWMAN
|

Signed 03/06/2017

Attorneys and Law Firms

Jamie Alan Sasson, Ticktin Law Group PA, Deerfield
Beach, FL, for Plaintiff.

Kenneth Louis Minerley, Minerley Fein PA, Boca Raton,
FL, for Defendant.

ORDER GRANTING DEFENDANT'S
MOTIONS TO COMPEL [DEs 28,29]

WILLIAM MATTHEWMAN, United States Magistrate
Judge

*1  THIS CAUSE is before the Court upon Defendant,
Hassan Hakim & Sarwar, Inc.'s (“Defendant”) Motion
to Compel Documents Responsive to Its First Request
for Production of Documents [DE 28] and Defendant's
Motion to Compel Complete Answers to Its First Set of
Interrogatories [DE 29]. These matters were referred to the
undersigned by United States District Judge Kenneth A.
Marra. See DE 14. Plaintiff, Sream, Inc. (“Plaintiff”) has
filed responses to the motions to compel [DEs 32, 33], and
Defendant has filed replies [DEs 34, 35]. The motions are
now ripe for review, and the Court finds that a discovery
hearing on the motions is unnecessary.

I. DEFENDANT'S MOTION TO
COMPEL DOCUMENTS [DE 28]

In its motion to compel documents [DE 28], Defendant
argues that Plaintiff's objections to Requests #8, 10, 13,
14, 15, 16, and 20 should all be overruled. Defendant
is seeking reasonable attorney's fees and costs incurred
in filing the motion. Id. In response, Plaintiff argues
that the only requests that it continues to object to are
Requests #8, 14, 15 and 16. [DE 32]. Plaintiff also seeks
attorney's fees for having to respond to the motion. Id. In
Defendant's reply, it contends that Plaintiff has cited no
legal authority in support of its arguments that Plaintiff's
objections to Requests #8, 14, 15, and 16 should be
sustained. [DE 33]. Defendant also asserts that, while
Plaintiff did serve a revised response on February 24,
2017, after the filing of Defendant's motion to compel,
the revised responses to Requests #7, 11, and 18 are still
deficient and are still at issue since Plaintiff refuses to
produce the documents without a protective order in place
that provides for attorney's fees (which Defendant will not

agree to). 1  Id.

Request #8

With regard to Request #8, Defendant seeks documents
pertaining to the terms of engagement of Plaintiff's
investigators retained by Plaintiff in this matter or who
investigated the violations alleged in the Complaint.
Plaintiff's sole objection in its revised response to Request
#8 [DE 35-1, p. 2] is “Objection, Work Product Doctrine
and Attorney Client Privilege.” Plaintiff asserts attorney-
client privilege and work-product privilege, but Plaintiff
has not produced a privilege log or set forth any facts to
support its position. Defendant contends that Plaintiff's
objection to Request #8 is boilerplate based on an asserted
privilege without a required privilege log.

The Court makes the following findings regarding
Request #8. First, Plaintiff failed to complete a privilege
log as required by Local Rule 26.1(e)(2)(C). Second,
Plaintiff failed to include in its objection the detailed
information required by Local Rule 26.1(e)(2)(B)(i) and
(ii)(a). In effect, Plaintiff made an improper boilerplate
objection with no specifics and which did not comply with
the Federal Rules of Civil Procedure and the Local Rules.
“This District does not recognize generalized boilerplate
objections.” Walinbay S.A. v. Fresh Results, LLC, No.
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13-CIV-60844, 2014 WL 1267170, at *2 (S.D. Fla. Feb.
26, 2014); see also Taylor v. Bradshaw, No. 11-80911-
CIV, 2014 WL 6459978, at *7 (S.D. Fla. Nov. 14, 2014)
(improper cut and paste, boilerplate objections are not
permitted); Adelman v. Boy Scouts of America, 276 F.R.D.
681 (S.D. Fla. 2011) (“Judges in this District typically
condemn boilerplate objections as legally inadequate or
‘meaningless.’ ”); Benfatto v. Wachovia Bank, N.A., No.
08-CIV-60646, 2008 WL 4938418, at *2 (S.D. Fla. Nov.
19, 2008) (“[G]eneralized objections, which purport to
object to each and every category of documents, are not
recognized by this Court.”).

*2  Pursuant to Federal Rule of Civil Procedure 34(b)
(2)(B), Plaintiff was required to produce the documents
requested “or state with specificity the grounds for
objecting to the request, including the reasons.” Plaintiff
did neither. As noted by United States Magistrate Judge
Andrew J. Peck, parties must state grounds for objections
with specificity, and language such as “ ‘overly broad and
unduly burdensome’ is meaningless boilerplate. Why is
it burdensome? How is it overly broad? This language
tells the Court nothing.” Fischer v. Forrest, 14 Civ. 1304
(PAE) (AJP), 14 Civ. 1307 (PAE, AJP), 2017 WL 773694
(S.D.N.Y. Feb. 28, 2017) (court advises parties that the
December 1, 2015 amendments to the Federal Rules of
Civil Procedure are now 15 months old, and it is time for
all counsel to learn the new Rules and comply).

Accordingly, in light of Plaintiff's deficient response to
Request #8, its failure to prepare a privilege log, and its
deficient response to the Defendant's motion to compel in
which Plaintiff provided no legal authority for its position
and no facts to support its position, the Court orders
Plaintiff to produce all documents responsive to Request
#8 within ten (10) days from the date of this Order.
Because Plaintiff has not prepared a privilege log and
has not provided any support for its claims of privilege,
it has failed to make a prima facie showing that any
information in response to Request #8 is privileged, and
Plaintiff has waived any such asserted privilege. Zamperla,
Inc. v. I.E. Park SRL, No. 613CV1807ORL37KRS, 2015
WL 12836001, at *1 (M.D. Fla. Sept. 22, 2015). However,
as per Local Rule 26.1(e)(2)(C), Plaintiff shall not be
required to produce any attorney-client communications
created after commencement of this action or any work-

product material created after commencement of this
action.

The Court further notes that, in Plaintiff's response to
Defendant's motion to compel [DE 32], Plaintiff argues
a lack of relevance as to Request #8. However, Plaintiff
never asserted that objection in its revised response to
Defendant's First Request for Production [DE 35-1, p. 2].
As stated in Local Rule 26.1(e)(2)(A), Plaintiff's failure to
raise the relevancy objection in its response to the request
for production deems that any relevancy objection has
been waived. Accordingly, Defendant's motion to compel
is granted as to Request #8 of Defendant's First Request
for Production.

Requests #14, 15, and 16

Next, as to Requests #14, 15 and 16, Plaintiff's
revised response to Defendant's First Request for
Production merely states as to all three requests:
“Objection, overbroad, unduly burdensome, not
reasonably calculated to lead to the discovery of
admissible evidence.” [DE 35-1, p. 2]. Defendant asserts
that Plaintiff's objections to Requests #14, 15 and 16
are boilerplate and improperly allege overbreadth without
a supporting affidavit. Plaintiff maintains that is it is
“self evident” how overbroad, burdensome and irrelevant
the requests are, again providing no facts to support its

statement. [DE 32, p. 2]. 2

The Court finds that Plaintiff's responses to Requests
#14, 15, and 16 are improper boilerplate objections per
Local Rule 26.1(e)(2)(A). Further, Plaintiff's response to
the motion to compel contains no specifics as to Plaintiff's
overbreadth claim or lack of relevance claim and includes
no affidavit, declaration, or even proffer of facts stating
how the production would be burdensome. Accordingly,
Defendant's motion to compel [DE 28] is granted as
to Requests #14, 15 and 16. Plaintiff shall produce all
responsive documents within ten (10) days from the date
of this Order.

Requests #7, 11, and 18
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*3  As to Requests #7, 11 and 18, Plaintiff responded
by stating that production of responsive documents is
“pending” the parties' agreement on a non-disclosure,
confidentiality and privacy agreement. The parties have
been unable to agree upon the exact terms of such an
agreement. Moreover, Plaintiff did not address Requests
#7, 11, and 18 in its response to Defendant's motion to
compel. Accordingly, the Court orders that Plaintiff shall
produce all responsive documents to Requests #7, 11 and
18 within ten (10) days from the date of this Order.

The Court hereby orders that all documents produced
by Plaintiff in response to Requests #7, 11 and 18 shall
be governed by the following confidentiality provision:
all documents produced by Plaintiff shall be used by the
parties solely in this proceeding and all such documents
shall remain confidential and private, and shall not be
distributed or shown to any non-parties other than experts
utilized by any party to this case or counsel's staff. No such
documents shall be produced in the public record or filed
in this case without prior leave of court. If either party
believes that it is necessary to file the allegedly confidential
information produced by Plaintiff in response to Requests
#7, 11, or 18 in the public court record, it shall follow the
procedure for seeking an order to seal such documents as

laid out in the Local Rules. 3

II. DEFENDANT'S MOTION TO COMPEL
ANSWERS TO INTERROGATORIES [DE 29]

In Defendant's Motion to Compel Complete Answers
to Its First Set of Interrogatories [DE 29], Defendant
contends that Plaintiff's responses to the interrogatories
were incomplete, evasive, vague, and included legally
insufficient boilerplate objections. Defendant argues
that Plaintiff has set forth insufficient responses to
Interrogatories #5, 6, and 7 and that Plaintiff's objections
to Interrogatories #13 and 14 should be overruled. Id.
Defendant is seeking reasonable attorney's fees and costs
incurred in filing the motion. Id.

In response, Plaintiff states that it agrees with Defendant
in part, and Plaintiff has, accordingly, withdrawn its
objections to Interrogatories #13 and 14 and has provided
responses. [DE 33]. Plaintiff contends, however, that is has

provided sufficient responses to Interrogatories #5, 6, and
7. Plaintiff also seeks attorney's fees for having to respond
to the motion. Id.

In Defendant's reply, it contends that Plaintiff has cited no
legal authority in support of its argument that Plaintiff's
responses to Interrogatories #5, 6, and 7 are sufficient.
[DE 35]. Defendant also asserts that, while Plaintiff did
serve a revised response on February 24, 2017, (after
the filing of Defendant's motion to compel) the revised
responses to Interrogatories #5, 6, and 7 are still deficient,
and now Interrogatories #3, 8, and 11 are deficient as a
result of the revised responses. Id. Defendant additionally
argues that the revised responses must be verified. Id.

Verification of Interrogatory Responses

The Court first notes Plaintiff's Revised Unverified
Response to Defendant's First Set of Interrogatories
[DE 34-1] is not verified and is, therefore, in violation
of Federal Rule of Civil Procedure 33(b). Defendant's
motion to compel is granted in this regard. Plaintiff
shall file properly verified responses to the interrogatories
within ten (10) days of the date of this Order.

Interrogatory #3

*4  Interrogatory #3 seeks the specific nature and
substance of the knowledge that Plaintiff believes the
person(s) identified in response to Interrogatory #2 may
have. In Plaintiff's revised response, it provided the
requested information for Jay Farraj and Rosaire Badger,
but not for Richard Gregory, who is also listed in
Plaintiff's response to Interrogatory #2. [DE 34-1, p. 2].
Defendant argues in its Reply [DE 34], that the revised
response to Interrogatory #3 does not state the substance
of knowledge for Richard Gregory, an individual who
Plaintiff has named as a witness.

With regard to Interrogatory #3, the Court finds that
Plaintiff's response is insufficient as it does not specify the
nature and substance of knowledge of Richard Gregory.
Defendant's motion to compel [DE 29] is granted as to
Interrogatory #3. Plaintiff shall file a complete response
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to Interrogatory #3 within ten (10) days from the date
of this Order providing the nature and substance of the
knowledge of Richard Gregory.

Interrogatory #5

Interrogatory #5, requests that Plaintiff “state in detail
the substance of the opinions to be provided by each
person who [Plaintiff] may use as an expert at trial.”
Plaintiff's response states, “[p]ursuant to Rule 33(d),
please see attached Tod Weston affidavit.” [DE 34-1, p. 2].
Defendant argues that Plaintiff's response is insufficient as
Plaintiff simply referred to the Affidavit of Tod Weston,
which affidavit is vague, self-serving, and fails to state in
detail the substance of his opinions. Defendant also points
out that the affidavit of Tod Weston is not attached to
the responses, but only to Plaintiff's initial disclosures.
Plaintiff argues that it has provided Defendant with
all necessary information to identify and explain the
damages it seeks and asserts that the affidavits, including
an affidavit by Plaintiff's expert, provided specific facts,
figures, and the basis for the conclusions presented in the
affidavits.

With regard to Interrogatory #5, which asks for expert
opinions, the Court notes that Plaintiff's response does
not specifically state which affidavit is being referred
to by date, and the Court does not known if there is
more than one affidavit of Tod Weston. Defendant's
motion to compel [DE 29] is granted in that respect as
to Interrogatory #5. Accordingly, Plaintiff shall revise
its response to Interrogatory #5 to specifically state the
date of the Tod Weston affidavit that it is referring
to and provide a complete copy of the affidavit to
Defendant so that there is no question as to which
affidavit Plaintiff is referring. With regard to Defendant's
argument that the Tod Weston affidavit (or at least the
affidavit to which Defendant assumes Plaintiff is referring
in Plaintiff's interrogatory responses) is vague and self-
serving, the Court agrees that part of the affidavit appears
to be self-serving, argumentative, and vague. However,
Interrogatory #5 requested the substance of the opinions
that Tod Weston would give, and Plaintiff has provided
it. Although Tod Weston's opinions may be subject to a

Daubert 4  challenge, a motion to strike, or a motion in

limine at a later date, the Court need not concern itself with
those issues now. Plaintiff has stated its expert's opinions,
and the Court can consider the propriety of those opinions
at the proper time in this case. That time is not now within
the context of a discovery dispute. Further, Defendant is
free to take the deposition of Tod Weston and file motions
addressed to Tod Weston's alleged improper opinions at
a later date pursuant to the Scheduling Order entered in
this case.

Interrogatories #6 and 7

*5  Interrogatory #6, requests “each item of damages”
claimed by Plaintiff, along with the “count or defense
to which the item of damages relates; the category into
which each item of damages falls, i.e. general damages,
special or consequential damages (such as lost profits),
interest, and any other relevant categories; the factual
basis for each item of damages; and an explanation of how
[Plaintiff] computed each item of damages, including any
mathematical formula used.” Plaintiff's revised response
states, “Statutory Damages, General Damages, and
Attorney's Fees. See previously provided affidavit of
Tod Weston, Esq and Jarrir Farraj.” [DE 34-1, 3].
Interrogatory # 7 requests “each item of loss(es) and the
dollar amount of such loss(es) as alleged in paragraph 79
of the Complaint.” Plaintiff's revised response states, “See
previously provided affidavits of Jarrir Farraj and Tod
Weston.” [DE 34-1, p. 3]. Defendant argues that Plaintiff's
responses to these interrogatories are insufficient as
Plaintiff simply referred to the Affidavits of Tod Weston
and Jay Farraj. Defendant contends that the affidavits
reference one another and simply set forth an estimate
of sales lost in Florida for 2014. Defendant claims that
it is entitled to know much more specific information
regarding Plaintiff's alleged damages. Plaintiff argues that
it has provided Defendant with all necessary information
to identify and explain the damages it seeks and asserts
that the affidavits, including an affidavit by Plaintiff's
expert, provided specific facts, figures, and the basis for
the conclusions presented in the affidavits.

As to Interrogatory #6, the Court finds that Plaintiff's
response is insufficient and that the affidavits of Tod
Weston and Jay Farraj do not sufficiently describe the
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information sought by Defendant. Defendant's motion to
compel [DE 29] is granted as to Interrogatory #6. Plaintiff
shall revise its response to Interrogatory #6 within ten
(10) days of the date of this Order and shall specifically
identify to the best of its ability the following: (1) the
type of damages sought for each count of the Complaint;
(2) the specific amount of general damages sought, the
factual basis for the general damages claimed, and how
the general damages amount was calculated; and (3) the
specific amount of statutory damages sought, the factual
basis for the statutory damages sought, and how the
statutory damages amount was calculated.

Next, with regard to Interrogatory #7, the Court finds that
Plaintiff's response is insufficient and that the affidavits of
Tod Weston and Jay Farraj do not sufficiently describe the
information sought by Defendant. Defendant's motion to
compel [DE 29] is granted as to Interrogatory #7. Plaintiff
shall revise its response to Interrogatory #7 within ten (10)
days of the date of this Order and shall specifically state to
the best of its ability the losses and dollar amount of losses
as alleged in paragraph 79 of the Complaint.

Interrogatory #8

Interrogatory #8, requests that Plaintiff “identify each
document (including electronically stored information)
pertaining to each item of damages stated in [Plaintiff's]
response to interrogatory no. 6 above.” [DE 34-1, p. 3].
Defendant argues that Plaintiff's response is insufficient as
Plaintiff simply referred to the Affidavit of Tod Weston,
which is vague, self-serving, and fails to state in detail
the substance of his opinion. Defendant also points out
that the affidavit of Tod Weston is not attached to the
responses, but only to Plaintiff's initial disclosures.

With regard to Interrogatory #8, the Court finds that
Plaintiff's response is insufficient. Defendant's motion to
compel [DE 29] is granted as to Interrogatory #8. Plaintiff
shall revise its response to Interrogatory #8 within ten (10)
days of the date of this Order and shall specifically identify
to the best of its ability the documents or ESI pertaining to
each item of damages stated in response to Interrogatory
#6.

Interrogatory #11

Interrogatory #11 requests that Plaintiff identify the
“volume dollar of sales of [Plaintiff's] product or services
with the trademark at issue in the United States for
the following years: 2013, 2014, 2015 year to date, and
the percentage of those sales as to the total sales for
[Plaintiff's] company.” Plaintiff's revised response states,
“See previously provided affidavit of Jarrir Farraj for
information on 2014, 2015 and 2016. There are no
materials responsive to 2013.” [DE 34-1, p. 4]. Defendant
claims that Plaintiff's reference to the affidavit of Jarrir
Fraraj does not constitute a sufficient response because
the affidavit does not provide the dollar volume of sales
for 2013 or 2014 or the percentage of those sales to overall
sales volume.

*6  Finally, with regard to Interrogatory #11, the Court
finds that Plaintiff's response is insufficient. Defendant's
motion to compel [DE 29] is granted as to Interrogatory
#11. Plaintiff shall revise its response to Interrogatory #11
within ten (10) days of the date of this Order and shall
specifically identify to the best of its ability the dollar
amount of sales for 2013 and 2014 and the percentage of
these sales as to the total sales of the company. If there are
no sales for 2013, Plaintiff shall state so in its response.

Based on the foregoing, it is hereby ORDERED AND
ADJUDGED as follows:

1. Defendant's Motion to Compel Documents
Responsive to Its First Request for Production
of Documents [DE 28] is GRANTED. Plaintiff is
required to produce all documents responsive to
Requests #7, 8, 11, 14, 15, 16, and 18 within ten (10)
days from the date of this Order as explained in more
detail above.

2. Defendant's Motion to Compel Complete Answers to
Its First Set of Interrogatories [DE 29] is GRANTED.
Defendant is required to provide better responses to
Interrogatories #3, 5, 6, 7, 8, and 11 within ten (10)
days from the date of this Order as explained in more
detail above.
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3. Plaintiff's request for an award of attorney's fees and
costs for having to respond to Defendant's motions
is DENIED.

4. In Defendant's Motion to Compel Documents
Responsive to Its First Request for Production
of Documents [DE 28] and Defendant's Motion
to Compel Complete Answers to Its First Set of
Interrogatories [DE 29], Defendant sought an award
of attorney's fees pursuant to Federal Rule of Civil
Procedure 37(a)(5)(A). Plaintiff failed to address
Defendant's request for fees and costs in either of
its responses, although Plaintiff did seek attorney's
fees and costs for having to respond to Defendant's
motions. [DE 32, p. 2; DE 33, pp. 3-4]. Federal Rule
of Civil Procedure 37(a)(5)(A) provides that, if a
motion to compel discovery is granted, the Court
must require the party whose conduct necessitated
the motion or the attorney advising that conduct,
or both, to pay the movant's reasonable fees in
making the motion unless (1) the movant filed the
motion before attempting in good faith to obtain the
discovery with court action, (2) the opposing party's
response or objection was substantially justified, or
(3) other circumstances make an award of expenses
unjust. Fed. R. Civ. P. 37(a)(5)(A).

5. In light of the fact that the Court has granted
both of Defendant's motions to compel, and in light
of the fact that Plaintiff withdrew its objections to
Interrogatories #13 and 14 and provided responses
to those interrogatories after Defendant's motion
to compel was filed, the Court must now address
whether the Court should require Plaintiff and its
counsel to pay Defendant's reasonable costs and
attorney's fees incurred in this discovery dispute
pursuant to Rule 37(a)(5)(A). The Court, therefore,
directs Defendant to file, within five (5) days of the
date of this Order, a memorandum in support of its
request for an award of Rule 37(a)(5)(A) expenses
which addresses Defendant's entitlement to an award

of attorney's fees and costs and also addresses the
amount of reasonable attorney's fees and costs that
Defendant requests to be awarded by this Court.
The memorandum shall be no longer than seven
(7) pages and, as to amount of attorney's fees and
costs sought, shall address the hourly rate of counsel,
time expended, and costs incurred. Defendant may
attach an affidavit regarding its attorney's fees and
costs incurred if it wishes to do so. Plaintiff shall
then have five (5) days to file a memorandum in
opposition to Defendant's request for an award
of Rule 37(a)(5)(A) expenses which shall address
Defendant's entitlement to an award of attorney's and
costs against Plaintiff and its counsel and the amount
of attorney's fees and costs sought, including the
hourly rate of counsel and time claimed to have been
expended by Defendant's counsel on this discovery
matter. Plaintiff's memorandum shall be no longer
than seven (7) pages. Defendant shall be permitted to
file a reply memorandum of no more than three (3)
pages within three (3) days of the filing of Plaintiff's
memorandum. Thereafter, the Court will enter a
further order on Defendant's request for Rule 37(a)
(5)(A) expenses.

*7  6. The parties are encouraged to confer and resolve
this Rule 37(a)(5)(A) expense issue without court
intervention if they are able to do so. If the parties
are able to resolve this issue by agreement, they
shall submit a proposed agreed order on Defendant's
request for Rule 37(a)(5)(A) expenses for the Court's
review. If the parties cannot resolve this issue, the
Court will resolve it after reviewing the parties'
memoranda.

DONE and ORDERED in Chambers at West Palm Beach,

Palm Beach County, Florida, this 6 th  day of March, 2017.

All Citations

Slip Copy, 2017 WL 878704

Footnotes
1 Defendant's motion to compel notes that the parties were engaged in conferral to try and resolve these disputes.

Defendant further noted that Plaintiff advised that it was going to file revised responses as to the requests, and Defendant
reserved the right to address Plaintiff's revised responses if they remained deficient. [DE 28, p. 2, f.n. 2].
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2 The Court notes that its reasoning and analysis regarding Request #8 above applies with equal force to all of Plaintiff's
responses to the requests for production at issue in Defendant's motion to compel [DE 28].

3 Should the parties desire a more comprehensive non-disclosure, confidentiality and privacy agreement, they can either
confer as professionals in good faith and file a proposal for the Court's review or either party may seek entry of a more
comprehensive order via motion. However, the documents shall be produced within ten (10) days of the date of this
Order regardless.

4 See Daubert v. Merrell Dow Pharmaceuticals, 509 U.S. 579 (1993).

End of Document © 2017 Thomson Reuters. No claim to original U.S. Government Works.
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2017 WL 2257571
Only the Westlaw citation is currently available.

United States District Court,
M.D. Florida.

VILIA POLYCARPE, Plaintiff,
v.

SETERUS, INC., Defendant.

Case No: 6:16-cv-1606-Orl-37TBS
|

Filed 05/23/2017

ORDER

THOMAS B. SMITH United States Magistrate Judge

*1  This case comes before the Court without oral
argument on Plaintiff's Motion to Compel and Request
for Attorney's Fees and Costs (Doc. 37). Defendant has
filed a response in opposition to the motion (Doc. 38).

Plaintiff owns a home, encumbered by a mortgage,
which is serviced by Defendant, on behalf of the Federal
National Mortgage Association (Doc. 1, ¶¶ 30-34).
Plaintiff complains that while servicing the mortgage,
Defendant violated the Florida Consumer Collection
Practices Act (“FCCPA”), FLA. STAT. § 559.55 et seq.;
the Fair Debt Collection Practices Act (“FDCPA”), 15
U.S.C. § 1692 et seq.; and the Real Estate Settlement
Procedures Act (“RESPA”), 12 U.S.C. § 2601 et seq.
(Id.). Defendant denies liability (Doc. 8). Plaintiff brings
this motion because she is dissatisfied with Defendant's
responses to certain interrogatories and requests for
production.

As an initial matter, Local Rule 3.01(g) requires the
moving party, before filing most motions, including a
motion to compel, to confer with the opponent in a good
faith attempt to resolve the issue. Movant's counsel must
include a certification in the motion that he has complied
with this requirement and shall also notify the Court
whether the parties agree on the relief requested. Counsel
for Plaintiff has certified that he complied with Rule
3.01(g) (Doc. 37 at 12), and counsel for Defendant points

to an email as proof that, with respect to interrogatory
number ten, this is not true (Doc. 38-1). The Court does
not have enough information to resolve this dispute and is
not inclined to investigate the matter further. It will be less
time consuming and less costly to the parties if the Court
proceeds to rule on the merits of Defendant's objections
to interrogatory number ten.

Federal Rule of Civil Procedure 26(b)(1) allows parties
to obtain discovery regarding any non-privileged matter
that is relevant to any party's claim or defense. “The
discovery process is designed to fully inform the parties of
the relevant facts involved in their case.” U.S. v. Pepper's
Steel & Alloys, Inc., 132 F.R.D. 695, 698 (S.D. Fla. 1990)
(citing Hickman v. Taylor, 329 U.S. 495, 501 (1947)). “The
overall purpose of discovery under the Federal Rules is
to require the disclosure of all relevant information so
that the ultimate resolution of disputed issues in any civil
action may be based on a full and accurate understanding
of the true facts, and therefore embody a fair and just
result.” Oliver v. City of Orlando, No. 6:06-cv-1671-
Orl-31DAB, 2007 WL 3232227, at * 1 (M.D. Fla. Oct.
31, 2007) (citing United States v. Proctor & Gamble
Co., 356 U.S. 677, 682 (1958)). Discovery is intended to
operate with minimal judicial supervision unless a dispute
arises and one of the parties files a motion requiring
judicial intervention. S.L. Sakansky & Assoc., Inc. v.
Allied Am. Adjusting Co. of Florida, LLC, No. 3:05-
cv-708-J-32MCR, 2007 WL 2010860, at *1 (M.D. Fla. Jul.
6, 2007).

“The grounds for objecting to an interrogatory must
be stated with specificity.” FED. R. CIV. P. 33(b)
(4). Since the Federal Rules of Civil Procedure were
amended effective December 1, 2015, Rule 34 has required
a party objecting to requests for production to: (1)
“state with specificity the grounds for objecting to the
request, including the reasons;” (2) “state whether any
responsive materials are being withheld on the basis
of that objection;” and (3) “[a]n objection to part of
a request must specify the part and permit inspection
of the rest.” These rules leave no place for so-called
“General Objections” to interrogatories and requests for
production except in those rare cases where the same
objection specifically applies to every interrogatory or
request. As the court observed in Liguria Foods, Inc. v.
Griffith Laboratories, Inc., No. C 14-3041-MWB, 2017
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U.S. Dist. LEXIS 35370, at *32 (N.D. Iowa Mar. 13,
2017), “'[t]he key requirement in both Rules 33 and
34 is that objections require ‘specificity.’ ” So-called
“'generalized objections are inadequate and tantamount
to not making any objection at all.' ” Id. at *36 (quoting
Jarvey, Boilerplate Discovery Objections, 61 Drake L.
Rev. 913, 916 (2013)). General objections fall into the
category of one size fits all, boilerplate objections.

*2  The problems with using
boilerplate objections, however, run
deeper than their form or phrasing.
Their use obstructs the discovery
process, violates numerous rules
of civil procedure and ethics,
and imposes costs on litigants
that frustrate the timely and just
resolution of cases.

Id.

“Objections which state that a discovery request is ‘vague,
overly broad, or unduly burdensome’ are, by themselves,
meaningless, and are deemed without merit ....” Siddiq
v. Saudi Arabian Airlines Corp., No. 6:11–cv–69–Orl–
19GJK, 2011 WL 6936485, at *3 (M.D. Fla. Dec. 7,
2011) (quoting Milinazzo v. State Farm Ins. Co., 247
F.R.D. 691, 695 (S.D. Fla. 2007)). Courts routinely reject
boilerplate objections. See Gonzalez v. ETourand Travel,
Inc., No. 6:13-cv-827-Orl-36TBS, 2014 WL 1250034, at *4
(M.D. Fla. Mar. 26, 2014); Chambers v. Sygma Network,
Inc., No. 6:12–cv–1802–Orl–37TBS, 2013 WL 1775046, at
*3 (M.D. Fla. Apr.25, 2013); Mendez v. Land Investors,
Corp., No, 2:12–cv–158–FtM–29S PC, 2012 WL 6012906,
at *1 (M.D. Fla. Dec.3, 2012); Arthrex, Inc. v. Parcus
Med., LLC, No. 2:11–cv–694–FtM–29SPC, 2012 WL
5382050, at *3 (M.D. Fla. Nov.1, 2012); Burlington N. &
Santa Fe Ry. Co. v. U.S. Dist. Court, 408 F.3d 1142, 1149
(9th Cir. 2005); FDIC v. Brudnicki, No. 5:12–cv–00398–
RS–GRJ, 291 F.R.D. 669, 674 n. 4 (N.D. Fla. June 14,
2013); Ochoa v. Empresas ICA, S.A.B., No. 11–23898–
CIV, 2012 WL 3260324, at *2 (S.D. Fla. Aug.8, 2012);
Robinson v. City of Arkansas City, Kan., No. 10–1431–
JAR–GLR, 2012 WL 603576, at *6 (D. Kan. Feb.24,
2012); Williams v. Taser Intern., Inc., No. 1:06–CV–0051–
RWS, 2007 WL 1630875, at *3 n. 3 (N.D. Ga. June 4,
2007); Russell v. Daiichi–Sankyo, Inc., No. CV 11–34–

BLG–CSO, 2012 WL 1161435, at *1–2 (D. Mont. April.
6, 2012).

Disappointingly, attorneys who are supposed to know
better continue to preface their discovery responses with
boilerplate, general objections. Defendant's counsel falls
into this category. Defendant's discovery responses begin
with six nonspecific “General Objections” which serve no
purpose other than to waste the reader's time. Now, all of
Defendant's “General Objections” are overruled.

The following interrogatories and requests for production
are the subject of this motion:

Interrogatory No. 1:

State the full name, present address, employer, title
and occupation of all persons providing information
and documents responsive to the Plaintiff's discovery
requests herein.

Answer:

OBJECTION: Vague and ambiguous as to
“providing,” and otherwise. Subject to and without
waiving its objections, and attempting to respond,
Seterus identifies multiple individuals at Seterus who
may be contacted only through counsel, and Seterus's
undersigned counsel.

Interrogatory No. 9:

For the five years prior to the date the Complaint was
filed through the present, identify, by case name, court
number and court, all civil, criminal or administrative
matters in which you have been a party, that alleges
Seterus violated the Fair Debt Collection Practices Act,
the Real Estate Settlement Procedures Act, or state debt
collection laws.

Answer:

OBJECTION: Vague and ambiguous as to “violated,”
and otherwise; over broad and unduly burdensome;
not “relevant” within the meaning and scope of Fed.
R. Civ. P. 26(b)(1) and not proportional to the needs
of the case; beyond the scope of the allegations and
relevant time period contained in Plaintiff's Complaint;
seeks information equally available to Plaintiff without
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justifying the burden and expense of Seterus producing
same.

*3  Interrogatory No. 10:

Relating to any bona-fide error defense in your
Affirmative Defenses, identify and describe all of the
policies and procedures that you have in place and how
you implemented those policies and procedures relating
to Plaintiff.

Answer:

OBJECTION: Vague and ambiguous as to “describe,”
“in place,” “implemented,” “how you implemented,”
“relating to the Plaintiff,” and otherwise; improperly
seeks information subject to privilege or otherwise
exempt from disclosure, including attorney-client
privileged communications, trade secrets, and/or
information protected by the work product doctrine.
Subject to and without waiving its requests, Seterus
refers pursuant to Federal Rule of Civil Procedure
33(d) to the copies of its policies and procedures to
be produced subject to an appropriate protective order
pursuant to Federal Rule of Civil Procedure 26(c)(1)
(G).

Interrogatory No. 11:

List and explain all abbreviations and codes, letters,
numerals, or symbols you use in your records relating
to Plaintiff.

Answer:

OBJECTION: Vague and ambiguous as to “list,”
“explain,” “codes,” “records,” and otherwise; overly
broad and unduly burdensome; and not proportional to
the needs of the case. Subject to and without waiving
its objections, and attempting to respond, Seterus refers
to the documents produced in discovery in this matter,
including without limitation copies of the servicing
notes for the Subject Loan (Seterus/Polycarpe 000171
through 000190), and payment history for the Subject
Loan (Seterus/Polycarpe 000192 through 000726).

Request for Production No. 3:

Produce any agreement with a third-party relating to
the property inspections charged to Plaintiff.

Response:

OBJECTION: Vague and ambiguous as to
“agreement,” “property inspections,” “charged,” and
otherwise; overly broad and unduly burdensome; not
“relevant” within the meaning and scope of Fed. R. Civ.
P. 26(b)(1) and not proportional to the needs of the case;
Plaintiff has no privity of contract as to the requested
agreement(s), information, and/or disclosure(s).

Request for Production No. 11:

Produce all documents you sent to Fannie Mae relating
to Plaintiff.

Response:

OBJECTION: Vague and ambiguous as to “sent to,”
and otherwise; overly broad and unduly burdensome;
not “relevant” within the meaning and scope of Fed. R.
Civ. P. 26(b)(1) and not proportional to the needs of the
case; improperly seeks information and/or documents
subject to privilege or otherwise exempt from discovery,
including attorney-client privileged communications
and information subject to the work-product doctrine.

Defendant's objections are, for the most part, boilerplate.
This is apparent from the phrasing of the objections and
the use of terms including “relevant,” “proportional,”
“attorney-client privileged,” “trade secrets,” and “work
product,” with little or no elaboration. These boilerplate
objections are overruled.

Defendant asserts that certain words used by Plaintiff
in her discovery requests are vague and ambiguous.
The Court disagrees. The words in question are
not uncommon, unfamiliar, unexpected, or atypical,
and Plaintiff has not used them in an abnormal or
unconventional way. To the contrary, they are ordinary
words used in the manner in which they are commonly
understood. Defendant's objections based upon Plaintiff's
failure to define these words appears to be nothing more
than a disingenuous attempt to game the discovery. All of
Defendant's objections that the words used by Plaintiff are
vague and ambiguous are overruled.
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*4  Defendant objects that some of Plaintiff's discovery
is not relevant or proportional to the needs of the case.
Proportionality requires counsel and the court to consider
whether relevant information is discoverable in view of
the needs of the case. In making this determination,
the court is guided by the non-exclusive list of factors
in Rule 26(b)(1). Graham & Co., LLC v. Liberty Mut.
Fire Ins. Co., No. 2:14-cv-2148-JHH, 2016 WL 1319697,
at *3 (N.D. Ala. April 5, 2016). “Any application of
the proportionality factors must start with the actual
claims and defenses in the case, and a consideration of
how and to what degree the requested discovery bears
on those claims and defenses.” Id. (quoting Witt v.
GC Servs. Ltd. P'ship, 307 F.R.D. 554, 569 (D. Colo.
2014)). To the extent that Defendant's objections based
on proportionality are not explained with specificity,
they are overruled. Defendant's remaining proportionality
objections are addressed below.

Defendant objects to some of Plaintiff's discovery on the
basis of relevancy. In discovery, “requiring relevance to
a claim or defense ‘signals to the court that it has the
authority to confine discovery to the claims and defenses
asserted in the pleadings, and signals to the parties that
they have no entitlement to discovery to develop new
claims or defenses that are not already identified in
the pleadings.’ ” Builders Flooring Connection, LLC
v. Brown Chambless Architects, No. 2:11CV373-MHT,
2014 WL 1765102, at *1 (M.D. Ala. May 1, 2014) (quoting
GAP Report of Advisory Committee to 2000 amendments
to Rule 26). “As the Advisory Committee Notes say, ‘[t]he
Committee intends that the parties and the court focus on
the actual claims and defenses involved in the action.’ ”
Liese v. Indian River Cty. Hosp. Dist., 701 F.3d 334, 355
(11th Cir. 2012) (quoting the GAP Report). Defendant's
objections based on relevancy, to the extent they are not
explained with specificity, are overruled.

Some of Defendant's responses include the phrase
“[s]ubject to and without waiving its objections, and
attempting to respond.” Responding to discovery “subject
to,” or “notwithstanding” objections “preserves nothing
and wastes the time and resources of the parties and
the court.” Nationwide Mut. Fire Ins. Co. v. Kelt, Inc.,
No. 6:14-CV-749-ORL-41, at *4 (M.D. Fla. Mar. 31,
2015) (quoting Martin v. Zale Del., Inc., No. 8:08-cv-47-

T-27EAJ, 2008 WL 5255555, *2 (M.D. Fla. Dec. 15,
2008)); Creative Touch Interiors, Inc. v. Nicholson, No.
6:14-cv-2043-Orl-40TBS, 2015 WL 5952986, at *2 (M.D.
Fla. Oct. 13, 2015); Chambers v. Sygma Network, Inc.,
No. 6:12–cv–1802–Orl–37TBS, 2013 WL 1775046, at *3
(M.D. Fla. Apr. 25, 2013); Pepperwood of Naples Condo.
Ass'n., Inc. v. Nationwide Mut. Fire Ins. Co., No. 2:10–
cv–753–FtM–36SPC, 2011 WL 3841557, at *2 (M.D. Fla.
Aug. 29, 2011); Hendricks v. Mirabilis Ventures, Inc., No.
8:07-cv-661-T-17EAJ, 2008 WL 423566, at *1 (M.D. Fla.
Feb. 13, 2008); Guzman v. Irmadan, Inc., 249 F.R.D. 399,
401 (S.D. Fla. 2008); Howard v. Sweetheart Cup Co., No.
00 C 648, 2001 WL 721765, at *3 (N.D. Ill. June 27, 2001).

In its objections to Plaintiff's requests for production,
Defendant references a privilege log, but otherwise fails
to “state whether any responsive materials [were] withheld
on the basis of [the objections],” as required by FED. R.
CIV. P. 34(b)(2)(C) (Doc. 38). Defendant's objections to
the requests for production are overruled on this basis.

Request for production number three asks Defendant to
produce all agreements it has with any third parties to
inspect the mortgaged property. The Court has already
overruled all of Defendant's objections to this request
except Defendant's assertion that Plaintiff is not in privity
of contract with the third parties. Defendant fails to
explain why the lack of privity is a valid objection.
Plaintiff complains that Defendant charged her illegal
property inspection fees (Doc. 2, ¶¶ 67-74). This makes
the agreement(s) Defendant has entered into to perform
the property inspections relevant. The agreements may,
for example, show whether Defendant has, or has not,
marked up the cost of the inspections charged to Plaintiff.
Defendant shall produce the requested agreements to
Plaintiff within ten days from the rendition of this Order.

*5  Request for production number eleven seeks all
documents Defendant sent to the Federal National
Mortgage Association that relate to Plaintiff. The Court
has already overruled all of Defendant's objections to
this request with the exception of Defendant's claims of
attorney-client and work product privilege. The Court
will resolve these objections after reviewing the documents
over which Defendant has asserted privilege.
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Defendant failed to answer interrogatory number one. In
its memorandum in opposition to the motion to compel,
Defendant contends that it answered this interrogatory
because one of its Legal Mediation Officers, who it
has identified as it's FED. R. CIV. P. 30(b)(6) witness,
signed the answers (Doc. 38 at 4). This is not what the
interrogatory seeks. Now, Defendant has ten days from
the rendition of this Order to answer in full, under oath,
interrogatory number one.

Interrogatory number nine asks Defendant to identify,
for a lengthy period of time, all matters in which it has
been accused of violating the FDCPA, RESPA, or state
debt collection laws. Plaintiff argues that this information
is necessary to show Defendant had actual knowledge
that its practices violated the FCCPA, to determine the
amount of Plaintiff's damages under the FCCPA and
to show a pattern and practice under RESPA (Doc. 37
at 7-8). As Defendant notes in its memorandum, the
Court sustained objections to a similar interrogatory in
Barnello v. Bayview Loan Servicing, LLC, No. 6:14-
cv-1383-Orl-41TBS, 2015 U.S. Dist. LEXIS 136831, at
*30-31 (M.D. Fla. Sept. 2, 2015). But, Defendant did not
cite Barnello or rely upon the reasoning in that case in its
objections.

The first of Defendant's remaining objections to
interrogatory number nine is that Plaintiff seeks
information outside the relevant time period alleged in
her complaint. Plaintiff avers that from about July, 2009
through December, 2014, her mortgage was serviced by
Chase Home Finance LLC (Doc. 2, ¶¶ 31-33). She alleges
that Defendant began servicing the mortgage in or about
December 2014 (Id., ¶¶ 33-34). Based upon these claims,
the relevant time period begins a reasonable length of time
prior to Defendant beginning to service the mortgage since
it would be during this period that other lawsuits may
have first placed Defendant on notice of problems with its
policies and procedures. Plaintiff has not explained why
the relevant time frame should continue to the present. In
the absence of such an explanation, the Court finds that
a reasonable length of time after suit was filed should cap
the period for this disclosure. Now, the Court finds that
the period from December 1, 2012 to December 31, 2015 is
the appropriate time frame. Defendant's objection based
upon proportionality is sustained to the extent Plaintiff
seeks information outside this time frame.

Defendant's other remaining objection to interrogatory
number nine is that the information requested is equally
available to both parties. The Court is not persuaded that
is true. Logic suggests that Defendant has copies of the
complaints and amended complaints filed against it, and
that the effort and expense for Defendant to produce this
information will be less than Plaintiff will incur to search
every jurisdiction in which Defendant has done business
and purchase copies of pleadings from clerks.

Plaintiff represents, without any evidentiary support, that
Defendant maintains a database of all lawsuits filed
against it (Doc. 37 at 7). According to Plaintiff, this
database includes copies of all of the complaints and
amended complaints filed in every case (Id.). Plaintiff
claims this information should be searchable using
optical character recognition hardware and software (Id.).
Defendant denies maintaining the database described by
Plaintiff and states that it would have to manually analyze
every complaint filed against it to determine which allege
violations of the FCCPA. FDCPA or RESPA (Doc.
38 at 6). To alleviate this concern, Plaintiff has offered
to accept, in answer to this interrogatory, copies of all
complaints, without regard to the causes of action alleged
(Doc. 37 at 7). Plaintiff will then search the complaints
for the information she seeks (Id.). This procedure should
substantially reduce the burden on Defendant to answer
interrogatory number nine. Now, Defendant's objection
that the information is equally available to the parties' is
overruled.

*6  In answer to interrogatory number nine, Defendant
shall produce to Plaintiff, within ten days from the
rendition of this Order, copies of all of the complaints and
amended complaints filed against it, in any jurisdiction,
from December 1, 2012 to December 31, 2015.

Interrogatory number ten asks Defendant to identify and
describe all of its policies and procedures related to its
affirmative defense of bona-fide error, and to explain
how those policies and procedures were implemented
with respect to Plaintiff. The only objections to this
interrogatory which the Court has not already overruled
are based on privilege and the need for a protective order.
Defendant has produced a privilege log (Doc. 37-1), which
Plaintiff deems insufficient (Doc. 37 at 4-5). Defendant
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has offered to submit the documents it says are privileged
to the Court for in camera inspection (Doc. 38 at 3). The
Court accepts Defendant's offer. Within ten days from
the rendition of this Order, Defendant shall submit the
documents to the Court for in camera review.

Concerning the entry of a protective order, the parties are
referred to the Case Management and Scheduling Order
(Doc. 18) which provides:

H. Confidential Information – Stipulated motions for
entry of a protective order are discouraged and
unnecessary because the Court will enforce a written
agreement to protect the confidentiality of information
produced during discovery—including by designating
such information as “confidential”—so long as such
agreement: (1) includes the following statement: “No
party shall file a document under seal unless the Court
previously granted a motion to file under seal which was
submitted to the Court in compliance with Local Rule
1.09.”; and (2) is signed by the necessary parties and
attorneys.

(Id., at 5). Before seeking a protective order, the parties
should attempt, in good faith, to enter into a private
confidentiality agreement.

Interrogatory number eleven asks Defendant to define the
abbreviations and codes used in its records concerning
Plaintiff. The Court has already overruled all of
Defendant's objections to this interrogatory. Defendant's
remaining response is to reference the documents it has
already produced. Unless one of those records contains
the definitions requested by Plaintiff, Defendant has not
answered the interrogatory. Even if the definitions are
included in the documents already produced, Defendant
has not complied with Rule 33(d) because it has not shown
that “the answer to [the] interrogatory may be determined

by examining, auditing, compiling, abstracting, or
summarizing [Defendant's] business records (including
electronically stored information),” or that “the burden of
deriving or ascertaining the answer will be substantially
the same for either party.” FED. R. CIV. P. 33(d). When
these conditions are met,

[T]he responding party may answer by:

(1) specifying the records that must be reviewed, in
sufficient detail to enable the interrogating party to
locate and identify them as readily as the responding
party could; and

(2) giving the interrogating party a reasonable
opportunity to examine and audit the records and to
make copies, compilations, abstracts, or summaries.

Id. at (d)(1)-(2) (emphasis added). Plaintiff's response does
not comply with Rule 33(d)(1). To simplify the process,
Plaintiff has ten days from the rendition of this Order
to furnish Defendant a list of the abbreviations it needs
defined and then Defendant shall have ten days to provide
the definitions.

*7  If a motion to compel is granted, the Court typically
awards the prevailing party its reasonable legal expenses,
including attorney's fees, incurred in connection with the
motion. FED. R. CIV. P. 37(a)(5). Ordinarily, the Court
would now award Plaintiff her reasonable attorney's fees.
But, Defendant has filed its own motion to compel (Doc.
47), which is not yet fully briefed. The Court will carry
Plaintiff's request for fees so that it can deal with all
attorney's fee issues at one time.

All Citations

Slip Copy, 2017 WL 2257571
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UNITED STATES COURT OF APPEALS FOR THE SEVENTH CIRCUIT

ARMANDO RAMIREZ, Plaintiff-Appellant, v. T&H LEMONT, INCORPORATED, Defendant-Appellee.

No. 16-1753

November 1, 2016, Argued December 30, 2016, Decided
Appeal from the United States District Court for the Northern District of Illinois, Eastern Division. No. 1:12-CV-01279
— James B. Zagel, Judge.

For ARMANDO RAMIREZ, Plaintiff - Appellant: James Joseph Macchitelli, Attorney, Schaumburg, IL.

For T&H LEMONT, INCORPORATED, Defendant - Appellee: Cinthia G. Motley, Esq., Attorney, SEDGWICK LLP,
Chicago, IL.

Before EASTERBROOK, ROVNER, and SYKES, Circuit Judges.

ROVNER

Rovner, Circuit Judge. Upon finding that plaintiff Armando Ramirez had offered a witness money in exchange for his
favorable testimony, the district court dismissed Ramirez's suit with prejudice. Ramirez appeals, contending that the
district court erred in finding that he engaged in witness tampering and that it abused its discretion in dismissing the
case with prejudice as a sanction. We affirm.

I.
Ramirez's amended complaint alleges that his former employer, T&H Lemont, Inc., subjected him to discriminatory
working conditions and a hostile work environment based on his national original (Ramirez is Hispanic and was born
in Mexico) and then fired him in retaliation for reporting the harassment, in violation of Title VII of the Civil Rights Act of
1964, 42 U.S.C. § 2000e-2(a) & -3(a). Nearly three years into the litigation, with discovery essentially concluded
Ramirez and his counsel had not located any witnesses to corroborate his allegations, which were vigorously denied
by the defendant, and his attorney was seeking leave to withdraw from the case. But at the eleventh hour, Ramirez
located three witnesses, all former T&H Lemont employees who had worked with Ramirez in the company's machine
shop, willing to give testimony on his behalf. Ramirez's counsel abandoned his motion to withdraw, the district court
ordered that the new witnesses be deposed, and all three of those witnesses—Francisco Hernandez, Miguel
Velasquez, and Santiago Villagrana—were serially deposed on the same day. Each testified in substance that he had
observed ways in which two T&H Lemont managerial and supervisory employees had purposely made life difficult for

Ramirez v. T&H Lemont, Inc., No. 16-1753, 2016 BL 435257 (7th Cir. Dec. 30, 2016), Court Opinion
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Ramirez at the firm; all three testified that they had witnessed one of those supervisors refer to Ramirez as a burro or
donkey on one or more occasions.

Three months after these depositions took place, as defense counsel was seeking to re-depose Villagrana, Villagrana
sent a text to Ramirez's counsel asking for a letter "saying what percent I will receive when the case is settled." R.
59-1 at 2. Ramirez's counsel reported the text to defense counsel. As it turned out, on the same day that Villagrana
texted Ramirez's lawyer, he also contacted a T&H Lemont employee informing him that he and the other two
witnesses were no longer supporting Ramirez and that he (Villagrana) was willing to testify for T&H Lemont if he could
get his old job back.

At the defendant's request, the district court convened an evidentiary hearing in order to determine [*2] whether any
witness had provided false deposition testimony in the case and, if so, whether anyone else was involved in that
false testimony.1 Two witnesses testified in person at that hearing: Oberlin Luis, the T&H Lemont employee whom
Villagrana had contacted to report that he was willing to testify on the company's behalf; and Francisco Hernandez,
one of the other witnesses who had given deposition testimony supporting Ramirez. A third witness, Villagrana, was
subsequently deposed in California, where he was then living. His deposition was videotaped, and a transcript of his
testimony was submitted to the court after the hearing.2 Villagrana testified in substance that Ramirez had offered him
money in exchange for his favorable testimony; that he accepted the offer because he was in urgent need of money;
that he had not observed the harassment of which Ramirez was complaining; that all three of the belatedly-located
witnesses had met with Ramirez before they were deposed in May and discussed using the word "donkey"; and that
he had testified falsely at his deposition in exchange for the money Ramirez had offered him. Hernandez denied that
anyone had offered him money in exchange for his deposition testimony. He did acknowledge, however, that he and
the other two witnesses had met with Ramirez twice before they were deposed. During the first meeting, Ramirez had
asked them whether they would be willing to testify on his behalf, and during both meetings, they had discussed what
their testimony would be. There were certain inconsistencies in Hernandez's testimony on other points that would lead
the district court to observe that his credibility appeared "questionable" at times. App. 102. Finally, Luis recounted the
offer he had received from Villagrana to testify on the company's behalf.

Based on this testimony, the district court, on T&H Lemont's motion, dismissed the case with prejudice. After
summarizing the testimony presented to him, the district judge observed:

Throughout the evidentiary hearing, counsel for Plaintiff has been forthcoming and cooperative—I am
convinced that he played no role in Plaintiff's misconduct. Because I have found clear and convincing
evidence of witness tampering, I am dismissing this case with prejudice to sanction Plaintiff.

R. 80 at 2. The court later denied Ramirez's request, pursuant to Fed. R. Civ. P. 59(e) , to reconsider the dismissal. R.
84.

II.
Ramirez contends on appeal that the record does not support a finding by clear and convincing evidence that he
engaged in witness tampering and that the district court abused its discretion in dismissing the case with prejudice as
a sanction for that misconduct. Villagrana's testimony that Ramirez had offered him money in exchange for his
testimony was not credible, Ramirez contends, in view of Luis's testimony that Villagrana had offered to testify for the
defendant if he could get his job back and the conflicts between Villagrana's testimony and Hernandez's testimony.
And dismissing the suit with prejudice was an inappropriate sanction, Ramirez [*3] argues, when it otherwise appears
he may have a meritorious claim of employment discrimination.

T&H Lemont asked the district court to dismiss the case with prejudice pursuant to Federal Rule of Civil Procedure 37
and the court's inherent authority to sanction misconduct. When it granted that request and dismissed the case, the
district court did not specify which source of authority it was relying upon. Either would appear to support the court's
decision. Rule 37(b)(2)(A)(v) authorizes a range of sanctions, including the dismissal of a suit, for a party's failure to
comply with the court's discovery orders3; and Rule 37(a)(4) treats an evasive and incomplete answer in discovery as
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equivalent to no answer, and thus a failure to comply with court-ordered discovery. We have construed the
sanctioning power conveyed by Rule 37 to extend to instances of a party hiding evidence and lying in his deposition.
Negrete v. Nat'l R.R. Passenger Corp., 547 F.3d 721 , 723-24 (7th Cir. 2008). We can think of no reason why the
power would not also extend to a party soliciting a witness to lie at his court-ordered deposition. See, e.g., Quela v.
Payco-Gen. Am. Credits, Inc., No. 99 C 1904 , 2000 WL 656681 (N.D. Ill. May 18, 2000), j. aff'd on other grounds, 
Hakim v. Payco-Gen. Am. Credits, Inc., 272 F.3d 932 (7th Cir. 2001) . Apart from the discovery rule, a court has the
inherent authority to manage judicial proceedings and to regulate the conduct of those appearing before it, and
pursuant to that authority may impose appropriate sanctions to penalize and discourage misconduct. See Chambers
v. NASCO, Inc., 501 U.S. 32 , 46-50 , 111 S. Ct. 2123 , 2134-36 (1991). Thus, as we noted in Secrease v. Western &
Southern Life Ins. Co., 800 F.3d 397 , 401 (7th Cir. 2015), "[d]ismissal [pursuant to the court's inherent authority] can
be appropriate when the plaintiff has abused the judicial process by seeking relief based on information that the
plaintiff knows is false."

The exercise of either power requires the court to find that the responsible party acted or failed to act with a degree of
culpability that exceeds simple inadvertence or mistake before it may choose dismissal as a sanction for discovery
violations. Any sanctions imposed pursuant to the court's inherent authority must be premised on a finding that the
culpable party willfully abused the judicial process or otherwise conducted the litigation in bad faith. See Chambers,
501 U.S. at 50 , 111 S. Ct. at 2135-36 ; Secrease, 800 F.3d at 401 ; Trade Well Int'l v. United Cent. Bank, 778 F.3d
620 , 626 (7th Cir. 2015) (negligence is insufficient to support a finding of bad faith). Rule 37 itself does not specify a
requisite mental state, but in Societe Internacionale pour Participations Industrielles et Commerciales, S.A. v. Rogers,
357 U.S. 197 , 212 , 78 S. Ct. 1087 , 1096 (1958), the Supreme Court concluded that Rule 37 should not be construed
to authorize dismissal of an action when a plaintiff's failure to comply with his discovery obligations was due to his
inability to comply rather than his "willfulness, bad faith, or any fault." See also Nat'l Hockey League v. Metro. Hockey
Club, Inc., 427 U.S. 639 , 640 , 96 S. Ct. 2778 , 2779 (1976) (per curiam) (reaffirming that holding). Fault, in contrast
to wilfulness or bad faith, does not require a showing of intent, but presumes that the sanctioned party was guilty of
"extraordinarily poor judgment" or "gross negligence" rather than mere "mistake [*4] or carelessness." Marrocco v.
Gen. Motors Corp., 966 F.2d 220 , 224 (7th Cir. 1992); Long v. Steepro, 213 F.3d 983 , 987 (7th Cir. 2000) ("[f]ault in
this context suggests objectively unreasonable behavior"); see also e360 Insight, Inc. v. Spamhaus Project, 658 F.3d
637 , 642-43 (7th Cir. 2011) (distinguishing degree of fault necessary to support dismissal or default from that
necessary to support lesser sanctions).

Our decision in Maynard v. Nygren, 332 F.3d 462 , 468 (7th Cir. 2003), held that clear and convincing evidence is
required in order to dismiss a case as a sanction for discovery-related misconduct pursuant to Rule 37. Citing a series
of cases from other circuits (most of which dealt with sanctions imposed for conduct amounting to fraud on the court
rather than abuse of the discovery process) we reasoned that "considering the severe and punitive nature of dismissal
as a discovery sanction, a court must have clear and convincing evidence of willfulness, bad faith, or fault before
dismissing a case." Id. By its own terms, that rationale presumably would apply to a dismissal imposed pursuant to the
court's inherent authority, as the severity of the sanction remains the same. See Ty Inc. v. Softbelly's, Inc., 517 F.3d
494 , 498-99 (7th Cir. 2008).

But we have questioned Maynard's holding on multiple occasions. See Wade v. Soo Line R.R. Corp., 500 F.3d 559 ,
564 (7th Cir. 2007) ("We doubt that 'clear and convincing' evidence is required" to establish a wilful violation of Rule
37); Ridge Chrysler Jeep, LLC v. DaimlerChrysler Fin. Servs. Americas LLC, 516 F.3d 623 , 625-26 (7th Cir. 2008)
(renewing Wade's criticism of Maynard); Ty, 517 F.3d at 498-99 (considering appropriate standard for sanctions
imposed for witness tampering pursuant to court's inherent authority and noting that Maynard's soundness as to
standard for Rule 37 sanctions had been questioned); see also Brown v. Columbia Sussex Corp., 664 F.3d 182 , 191
n.8 (7th Cir. 2011) (noting "some discussion" as to whether finding of wilfulness for purposes of Rule 37 dismissal
must be based on clear and convincing evidence, but finding it unnecessary to address it); Watkins v. Nielsen, 405 F.
App'x 42 , 44 (7th Cir. 2010) (nonprecedential decision) ("We have not resolved definitively whether a finding of
wilfulness must be premised on clear and convincing evidence or simply a preponderance."); Negrete, 547 F.3d at
724 n.1 ("[t]here is no need to resolve the standard here because the evidence was clear and convincing"). We
believe it is time to put an end to the questions and make clear that a preponderance of the evidence is sufficient.
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Maynard failed to consider "the presumption that the burden of proof in federal civil cases is proof by a preponderance
of the evidence," Yi v. Sterling Collision Ctrs., Inc., 480 F.3d 505 , 507 (7th Cir. 2007), a presumption reinforced by the
Supreme Court's repeated rejection of more demanding evidentiary burdens in the civil setting. See, e.g., Halo
Electronics, Inc. v. Pulse Electronics, Inc., 136 S. Ct. 1923 , 1934 (2016) (rejecting requirement that egregious patent
infringement behavior warranting enhanced damages under 35 U.S.C. § 284 be proved by clear and convincing
evidence); Octane Fitness, LLC v. ICON Health & Fitness, Inc., 134 S. Ct. 1749 , 1758 (2014) (rejecting requirement
that patent litigant must establish by clear and convincing evidence that case is sufficiently "exceptional" [*5] as to
warrant fee shifting under 35 U.S.C. § 285 ); Grogan v. Garner, 498 U.S. 279 , 286-87 , 111 S. Ct. 654 , 659 (1991)
(rejecting clear-and-convincing standard for non-dischargeability of debts in bankruptcy pursuant to 11 U.S.C. § 523 );
Price Waterhouse v. Hopkins, 490 U.S. 228 , 253-54 , 109 S. Ct. 1775 , 1792-93 (1989) (rejecting requirement in Title
VII case that employer with mixed motives prove by clear and convincing evidence that it would have made same
decision absent discriminatory motive); Herman & MacLean v. Huddleston, 459 U.S. 375 , 387-90 , 103 S. Ct. 683 ,
690-92 (1983) (rejecting clear-and-convincing standard for civil claims alleging securities fraud in violation of section
10(b) of the Securities Exchange Act of 1934, 15 U.S.C. §78j(b) ). Our decisions in Ridge Chrysler Jeep, 516 F.3d at
625-26 , and Wade, 500 F.3d at 564 , both noted that Maynard omitted any mention of such precedents and of the
Supreme Court's rationale as to heightened burdens of proof.

As Grogan and Huddleston make clear, unless the governing statute (or in this case, the rule) specifies a higher
burden, or the Constitution demands a higher burden because of the nature of the individual interests at stake, proof
by a preponderance of the evidence will suffice. Huddleston, 459 U.S. at 389 , 103 S. Ct. at 691 ; Grogan, 498 U.S. at
296 , 111 S. Ct. at 659 . Rule 37 is silent as to a standard for sanctions; and, of course, the inherent authority to
impose sanctions for litigation misconduct is judicially derived and specifies no particular standard of proof. Maynard
implies that dismissal of a suit as a sanction for discovery misconduct implicates rights that warrant a more demanding
standard than a preponderance of evidence. But it makes no case for why that is so. Huddleston explains that the
standard of proof "serves to allocate the risk of error between the litigants and to indicate the relative importance
attached to the ultimate decision." 459 U.S. at 389 , 103 S. Ct. at 691 (quoting Addington v. Texas, 441 U.S. 418 , 423
, 99 S. Ct. 1804 , 1808 (1979)). Price Waterhouse adds that "[e]xceptions to [the preponderance standard in civil
cases] are uncommon, and in fact are ordinarily recognized only when the government seeks to take unusual coercive
action—action more dramatic than entering an award of money damages or other conventional relief—against an
individual." 490 U.S. at 253 , 109 S. Ct. at 1792 . To illustrate that point, Price Waterhouse and Huddleston collect
cases involving the termination of parental rights, involuntary commitment, deportation, and denaturalization as
examples of proceedings in which particularly important individual interests are at stake, such that the Constitution
warrants a higher burden of proof (namely, clear and convincing evidence). Id., 109 S. Ct. at 1792 ; Huddleston, 459
U.S. at 389 , 103 S. Ct. at 691 ; see also Liquid Air Corp. v. Rogers, 834 F.2d 1297 , 1302-03 (7th Cir. 1987). "By
contrast," Huddleston proceeds, the "imposition of even severe civil sanctions that do not implicate such interests has
been permitted after proof by a preponderance of the evidence."  Id. at 389-90, 103 S. Ct. at 691 (citing United States
v. Regan, 232 U.S. 37 , 48-49 , 34 S. Ct. 213 , 217 (1914) (proof by preponderance of evidence suffices in civil suits
that entail proof of acts exposing a party to criminal prosecution)).

The interests implicated by the dismissal of a suit as a sanction for misconduct occurring in civil litigation (including
discovery) are not so important as to demand that the facts underlying the dismissal be established by clear and
convincing [*6] evidence. Certainly a dismissal of the suit with prejudice constitutes a severe sanction; but as
Huddleston indicates, that alone does not warrant a standard of proof more burdensome than a preponderance of the
evidence. The preponderance standard allocates the risk of error more or less equally between Ramirez and T&H
Lemont as parties to the suit. See Huddleston, 459 U.S. at 390 , 103 S. Ct. at 691 (citing Addington, 441 U.S. at 423 ,
99 S. Ct. at 1808 ); Yi, 480 F.3d at 507 . As in most civil suits between private parties, what is at stake in this suit is
money (Ramirez did not ask for equitable relief), and thus a factual error in the determination of the merits of the case
exposes both parties to the same type and magnitude of risk—the loss or gain of the damages that Ramirez seeks.
The same is true with respect to the imposition of sanctions. Nothing about the nature of sanctions in a civil case
places one party or the other in a unique position: either party may be sanctioned for its misconduct, and either might
lose the right to present its case if the court decides to enter an adverse judgment as a sanction, as occurred here.

Ramirez v. T&H Lemont, Inc., No. 16-1753, 2016 BL 435257 (7th Cir. Dec. 30, 2016), Court Opinion

© 2016 The Bureau of National Affairs, Inc. All Rights Reserved. Terms of Service
   // PAGE 4

4.38

https://www.bloomberglaw.com/ms/product/blaw/document/X16FENO003?jcsearch=480%20F.3d%20505&amp;summary=yes#jcite
https://www.bloomberglaw.com/ms/product/blaw/document/X8MAG5G0000N?jcsearch=136%20S.%20Ct.%201923&amp;summary=yes#jcite
https://www.bloomberglaw.com/ms/product/blaw/document/XEJ054003?jcsearch=35%20U.S.C.%20%C2%A7%20284&amp;summary=yes#jcite
https://www.bloomberglaw.com/ms/product/blaw/document/X1KAEJ0GG000N?jcsearch=134%20S.%20Ct.%201749&amp;summary=yes#jcite
https://www.bloomberglaw.com/ms/product/blaw/document/XEJ056003?jcsearch=35%20U.S.C.%20%C2%A7%20285&amp;summary=yes#jcite
https://www.bloomberglaw.com/ms/product/blaw/document/X5CBVI?jcsearch=498%20U.S.%20279&amp;summary=yes#jcite
https://www.bloomberglaw.com/ms/product/blaw/document/X5CBVI?jcsearch=111%20S.%20Ct.%20654&amp;summary=yes#jcite
https://www.bloomberglaw.com/ms/product/blaw/document/XEH80E003?jcsearch=11%20U.S.C.%20%C2%A7%20523&amp;summary=yes#jcite
https://www.bloomberglaw.com/ms/product/blaw/document/X5CBP4?jcsearch=490%20U.S.%20228&amp;summary=yes#jcite
https://www.bloomberglaw.com/ms/product/blaw/document/X5CBP4?jcsearch=109%20S.%20Ct.%201775&amp;summary=yes#jcite
https://www.bloomberglaw.com/ms/product/blaw/document/X2N705?jcsearch=459%20U.S.%20375&amp;summary=yes#jcite
https://www.bloomberglaw.com/ms/product/blaw/document/X2N705?jcsearch=103%20S.%20Ct.%20683&amp;summary=yes#jcite
https://www.bloomberglaw.com/ms/product/blaw/document/XEHE5S003?jcsearch=15%20U.S.C.%20%C2%A778j(b)&amp;summary=yes#jcite
https://www.bloomberglaw.com/ms/product/blaw/document/X18I3JS003?jcsearch=516%20F.3d%20at%20625-26&amp;summary=yes#jcite
https://www.bloomberglaw.com/ms/product/blaw/document/X18I3JS003?jcsearch=516%20F.3d%20at%20625-26&amp;summary=yes#jcite
https://www.bloomberglaw.com/ms/product/blaw/document/X17J1HO003?jcsearch=500%20F.3d%20at%20564&amp;summary=yes#jcite
https://www.bloomberglaw.com/ms/product/blaw/document/X2N705?jcsearch=459%20U.S.%20at%20389&amp;summary=yes#jcite
https://www.bloomberglaw.com/ms/product/blaw/document/X2N705?jcsearch=103%20S.%20Ct.%20at%20691&amp;summary=yes#jcite
https://www.bloomberglaw.com/ms/product/blaw/document/X5CC00?jcsearch=498%20U.S.%20at%20296&amp;summary=yes#jcite
https://www.bloomberglaw.com/ms/product/blaw/document/X5CC00?jcsearch=498%20U.S.%20at%20296&amp;summary=yes#jcite
https://www.bloomberglaw.com/ms/product/blaw/document/X5CBVI?jcsearch=111%20S.%20Ct.%20at%20659&amp;summary=yes#jcite
https://www.bloomberglaw.com/ms/product/blaw/document/X2N705?jcsearch=459%20U.S.%20at%20389&amp;summary=yes#jcite
https://www.bloomberglaw.com/ms/product/blaw/document/X2N705?jcsearch=103%20S.%20Ct.%20at%20691&amp;summary=yes#jcite
https://www.bloomberglaw.com/ms/product/blaw/document/X5C9PB?jcsearch=441%20U.S.%20418&amp;summary=yes#jcite
https://www.bloomberglaw.com/ms/product/blaw/document/X5C9PB?jcsearch=99%20S.%20Ct.%201804&amp;summary=yes#jcite
https://www.bloomberglaw.com/ms/product/blaw/document/X5CBP4?jcsearch=490%20U.S.%20at%20253&amp;summary=yes#jcite
https://www.bloomberglaw.com/ms/product/blaw/document/X5CBP4?jcsearch=109%20S.%20Ct.%20at%201792&amp;summary=yes#jcite
https://www.bloomberglaw.com/ms/product/blaw/document/X5CBP4?jcsearch=109%20S.%20Ct.%20at%201792&amp;summary=yes#jcite
https://www.bloomberglaw.com/ms/product/blaw/document/X2N705?jcsearch=459%20U.S.%20at%20389&amp;summary=yes#jcite
https://www.bloomberglaw.com/ms/product/blaw/document/X2N705?jcsearch=459%20U.S.%20at%20389&amp;summary=yes#jcite
https://www.bloomberglaw.com/ms/product/blaw/document/X2N705?jcsearch=103%20S.%20Ct.%20at%20691&amp;summary=yes#jcite
https://www.bloomberglaw.com/ms/product/blaw/document/XAFI2O?jcsearch=834%20F.2d%201297&amp;summary=yes#jcite
https://www.bloomberglaw.com/ms/product/blaw/document/X2N705?jcsearch=103%20S.%20Ct.%20at%20691&amp;summary=yes#jcite
https://www.bloomberglaw.com/ms/product/blaw/document/X5BPMK?jcsearch=232%20U.S.%2037&amp;summary=yes#jcite
https://www.bloomberglaw.com/ms/product/blaw/document/X5BPMK?jcsearch=34%20S.%20Ct.%20213&amp;summary=yes#jcite
https://www.bloomberglaw.com/ms/product/blaw/document/X2N705?jcsearch=459%20U.S.%20at%20390&amp;summary=yes#jcite
https://www.bloomberglaw.com/ms/product/blaw/document/X2N705?jcsearch=103%20S.%20Ct.%20at%20691&amp;summary=yes#jcite
https://www.bloomberglaw.com/ms/product/blaw/document/X5C9PB?jcsearch=441%20U.S.%20at%20423&amp;summary=yes#jcite
https://www.bloomberglaw.com/ms/product/blaw/document/X5C9PB?jcsearch=99%20S.%20Ct.%20at%201808&amp;summary=yes#jcite
https://www.bloomberglaw.com/ms/product/blaw/document/X16FENO003?jcsearch=480%20F.3d%20at%20507&amp;summary=yes#jcite
http://www.bna.com/terms-of-service-subscription-products


(Rule 37(b)(2)(A) (v) and (vi) authorizes both the dismissal of the action and the entry of a default judgment against
the offending plaintiff or defendant; and the court's inherent power to sanction misconduct is likewise symmetrical, see
Secrease, 800 F.3d at 401 .) Even if the court decides to impose a lesser, issue-related sanction, such as
excluding the testimony of a particular witness (seeRule 37(b)(2)(A)(ii)), the sanction may so hobble the sanctioned
party that the result of the case is foreordained. At all events, the sanctioned party does not stand to forfeit more than
he might have lost were the case resolved against him on the merits. Ramirez has been deprived of the opportunity to
vindicate his rights under Title VII, and those rights are highly important, we agree. But, important as they are, the loss
of the opportunity to vindicate those rights in a civil suit against one's employer is not of the same constitutional
magnitude as the liberty interests at stake in proceedings involving the termination of parental rights or involuntary
commitment to an institution for psychiatric care, for example. Cf. Addington, 441 U.S. at 427 , 99 S. Ct. at 1810 ("The
individual [named in a civil commitment petition] should not be asked to share equally with society the risk of error
when the possible injury to the individual is significantly greater than any possible harm to the state.").

The gravity of dismissing a suit with prejudice based on litigation misconduct certainly warrants the careful exercise of
the court's discretion. But that is a matter distinct from the standard of proof by which the underlying facts must be
proven. See Ty, 517 F.3d at 499-500 . Given that the facts bearing on the merits of a Title VII suit need only be proven
by a preponderance of the evidence, see Price Waterhouse, 490 U.S. at 253 , 109 S. Ct. at 1792 , we see no reason
why the facts bearing on whether sanctionable misconduct has occurred during the course of such a suit that warrants
the entry of judgment must be established by clear and convincing evidence. Huddleston recognizes that any
standard other than a preponderance [*7] of the evidence "expresses a preference for one side's interests." 459 U.S.
at 390 , 103 S. Ct. at 691 . Like any other civil litigant, Ramirez is obliged under Rule 37 to comply with the court's
discovery orders and, more broadly, to comport himself appropriately before the court and refrain from attempts to
deceive his opponent and to perpetrate a fraud on the court. His adversary, T&H Lemont, shares the same obligations
and faces the same penalties should it ignore them. The preponderance standard appropriately reflects the mutuality
of the parties' obligations; the clear-and-convincing standard, by contrast, would reflect an unwarranted preference for
one party over the other.

We recognize that our decision places us into conflict with the decisions of certain other circuits, a sampling of which
we cited and followed in Maynard. 332 F.3d at 468 (collecting cases). The case for the clear and convincing standard
adopted in those cases is best articulated by Shepherd v. Am. Broadcasting Cos., 62 F.3d 1469 , 1476-78 (D.C. Cir.
1995), which concluded that a preponderance of evidence was insufficient to support a dismissal of the case pursuant
to the court's inherent authority as a sanction for discovery-related misconduct. Focusing on the punitive aspect of
inherent-authority sanctions, the court likened the sanction of dismissal or default judgment to civil contempt, a
sanction designed to coerce a recalcitrant litigant into compliance with the court's orders, and reasoned that the two
types of sanctions should be governed by the same evidentiary standard.  Id. at 1477. It is true enough that there is
"[a] large body of case law hold[ing] that civil contempt must be proved by clear and convincing evidence." S.E.C. v.
First Choice Mgmt. Servs., Inc., 678 F.3d 538 , 544 (7th Cir. 2012) (collecting cases). But we have pointed out that this
very line of authority itself is "in tension with the Supreme Court's insistence on a presumption in favor of the less
onerous standard of preponderance of the evidence in federal civil cases." Id.

Shepherd added that a heightened standard is appropriate for inherent-power sanctions because the predicate
misconduct for such sanctions typically involves some type of fraudulent or quasi-criminal misconduct. 62 F.3d at
1477 . Yet the Supreme Court has dispelled the notion that a finding of fraud in civil litigation invariably demands clear
and convincing evidence: Huddleston adopted the preponderance standard for civil claims of securities fraud, 459
U.S. at 388-90 , 103 S. Ct. at 690-92 , and Grogan held that a creditor need only show by a preponderance of
evidence that a claim was incurred through fraud in order to establish that the claim is not dischargeable in
bankruptcy, 498 U.S. at 286-87 , 111 S. Ct. at 659 . Both decisions acknowledged the very tradition of requiring that
fraud be proved by clear and convincing evidence that Shepherd invoked, see Huddleston, 549 U.S. at 388-89 , 103
S. Ct. at 690-91 ; Grogan, 498 U.S. at 288 , 111 S. Ct. at 660 , and yet both concluded that the particular interests
implicated by a finding of fraud in those cases were not sufficient to overcome the presumption that the
preponderance standard will govern civil litigation.4 See also Liquid Air, 834 F.2d at 1302-03 (rejecting clear and
convincing standard for civil claims [*8] under Racketeer Influenced and Corrupt Organizations Act, 18 U.S.C. §§ 1962
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& 1964, notwithstanding fact that certain predicate acts of racketeering involve fraud).

What is patently clear from the Court's decisions in Huddleston and Grogan is that labels matter less than substance.
Simply because a sanction is premised on conduct that can be described as fraudulent does not mean that the court
must by rote adopt an evidentiary standard historically associated with fraud claims. The Supreme Court instead
directs us to focus on the pragmatic implications of the sanctions decision and to consider whether they transform a
civil case that is otherwise about money into one that may implicate much more substantial interests. In that vein, our
decision in Ty recognized the pragmatic differences between a civil merits judgment deeming a party guilty of fraud
and a sanction imposed by the court for a fraud on the court committed in the course of the litigation. 517 F.3d at 499 .
We have, in this case, already explained at some length why the interests at stake in the court's decision to dismiss
the suit as a sanction for witness tampering are not sufficient to overcome the presumption that the relevant facts will
be determined by a preponderance of the evidence. And as with use of the term "fraud," affixing the "quasi-criminal"
label to the sanctioned conduct does not alter the calculus. See Sedima, S.P.R.L. v. Imrex Co., 473 U.S. 479 , 491 ,
105 S. Ct. 3275 , 3282 (1985) ("In a number of settings, conduct that can be punished as criminal only upon proof
beyond a reasonable doubt will support civil sanctions under a preponderance standard.") (collecting cases); see also 
Huddleston, 459 U.S. at 390 , 103 S. Ct. at 691 (citing Regan, 232 U.S. at 48-49 , 34 S. Ct. at 217 , for the proposition
that, in civil litigation, preponderance is sufficient as proof of acts that expose a party to criminal prosecution); Liquid
Air, 834 F.2d at 1302-03 (civil RICO claims are subject to proof by preponderance of evidence notwithstanding that
predicate acts of racketeering are criminal in nature: "A civil RICO defendant does not face imprisonment, nor does
the defendant suffer the collateral consequences associated with conviction of a criminal offense."). Regardless of
whether the litigation misconduct at issue is characterized by fraud, bad faith, fault, or quasi-criminal misconduct, the
case remains a civil suit between private litigants, and what is at stake for Ramirez is the loss of the opportunity to win
money damages from his former employer. See Kunkel v. Com'r of Internal Revenue, 821 F.3d 908 , 910 (7th Cir.
2016) (Supreme Court's jurisprudence indicates that "in civil litigation over money, the appropriate standard is the
preponderance of the evidence"); Liquid Air, 834 F.2d at 1302 (clear and convincing standard "is used in civil cases in
which more is at stake than mere loss of money").

Because our holding today conflicts with our decision in Maynard and with like decisions of other circuits as to the
applicable evidentiary standard, this opinion was circulated to all active judges pursuant to Circuit Rule 40(e). No
judge in active service wished to hear this case en banc. Our decision in Maynard is overruled in that respect. In civil
cases, the [*9] facts underlying a district court's decision to dismiss the suit or enter a default judgment as a sanction
under Rule 37 or the court's inherent authority need only be established by a preponderance of the evidence.

The evidence presented to the district court was sufficient to support a finding by the preponderance of the evidence
that Ramirez engaged in witness tampering. Villagrana testified that Ramirez offered him money in exchange for
favorable testimony, that he accepted the offer due to a variety of financial hardships he faced, that he discussed with
Ramirez (and the other two witnesses) what his testimony would be, that the testimony he gave in exchange for
money Ramirez offered was false, and that, in truth, he had never observed any discrimination against Ramirez while
in T&H Lemont's employ. The district court obviously credited Villagrana's testimony, and it is worth noting that no
other witness (including Ramirez, who chose not to testify) disputed his account. It is true that Hernandez denied that
he was bribed, but that does not undercut the notion that Villagrana was. And, of course, the district court indicated
that portions of Hernandez's testimony were questionable. At the same time, Hernandez did corroborate Villagrana's
testimony in part by confirming that the three witnesses had met and discussed their testimony with Ramirez in
advance of their depositions. It is also true that, according to Luis, Villagrana offered to testify for T&H Lemont if he
could get his job back. That testimony raises the possibility that Villagrana was a mercenary witness whose
testimony was for sale to the highest bidder (he himself acknowledged that he agreed to testify for Ramirez because
he was in dire straits financially), and it permitted, but did not compel, the district court to discredit his testimony. But
the court chose instead to credit Villagrana, and we have no ground on which to second-guess its credibility
determination.5 Having credited Villagrana's testimony that he was offered money to testify (falsely) for Ramirez, the
district court was on solid ground in finding by a preponderance of the evidence that Ramirez had engaged in witness
tampering.

Ramirez v. T&H Lemont, Inc., No. 16-1753, 2016 BL 435257 (7th Cir. Dec. 30, 2016), Court Opinion

© 2016 The Bureau of National Affairs, Inc. All Rights Reserved. Terms of Service
   // PAGE 6

4.40

https://www.bloomberglaw.com/ms/product/blaw/document/X18IDCQ003?jcsearch=517%20F.3d%20at%20499&amp;summary=yes#jcite
https://www.bloomberglaw.com/ms/product/blaw/document/X2NU0B?jcsearch=473%20U.S.%20479&amp;summary=yes#jcite
https://www.bloomberglaw.com/ms/product/blaw/document/X2NU0B?jcsearch=105%20S.%20Ct.%203275&amp;summary=yes#jcite
https://www.bloomberglaw.com/ms/product/blaw/document/X2N705?jcsearch=459%20U.S.%20at%20390&amp;summary=yes#jcite
https://www.bloomberglaw.com/ms/product/blaw/document/X2N705?jcsearch=103%20S.%20Ct.%20at%20691&amp;summary=yes#jcite
https://www.bloomberglaw.com/ms/product/blaw/document/X5BPMK?jcsearch=232%20U.S.%20at%2048-49&amp;summary=yes#jcite
https://www.bloomberglaw.com/ms/product/blaw/document/X5BPMK?jcsearch=34%20S.%20Ct.%20at%20217&amp;summary=yes#jcite
https://www.bloomberglaw.com/ms/product/blaw/document/XAFI2O?jcsearch=834%20F.2d%20at%201302-03&amp;summary=yes#jcite
https://www.bloomberglaw.com/ms/product/blaw/document/XKAKA95G000N?jcsearch=821%20F.3d%20908&amp;summary=yes#jcite
https://www.bloomberglaw.com/ms/product/blaw/document/XAFI2O?jcsearch=834%20F.2d%20at%201302&amp;summary=yes#jcite
http://www.bna.com/terms-of-service-subscription-products


In light of that finding, the court certainly did not abuse its discretion in dismissing the case with prejudice rather than
imposing a lesser sanction. The court considered the possibility—indeed, it expressly assumed—that Ramirez may
have had a meritorious case of employment discrimination, and that dismissal would foreclose Ramirez from pursuing
relief for that injury. See R. 73 at 12-14. But witness tampering is among the most grave abuses of the judicial
process, and as such it warrants a substantial sanction. See, e.g., Secrease, 800 F.3d at 402 ("falsifying evidence to
secure a court victory undermines the most basic foundations of our judicial system"); Ty, 517 F.3d at 498 ("[t]rying to
improperly influence a witness is fraud on the court and on the opposing party"). Crediting Villagrana's account,
Ramirez made a calculated effort to bolster his floundering case by offering [*10] payment to a witness to support his
allegations of employment discrimination when the witness had, in fact, observed no such discrimination. Dismissing
the case with prejudice is an entirely reasonable response to such a deliberate attempt to deceive the court.

III.
Finding no clear error in the district court's finding that Ramirez engaged in witness tampering and no abuse of
discretion in the court's decision to dismiss the case with prejudice as a sanction, we AFFIRM the judgment.

fn 1

As part of the inquiry, the district court ordered Ramirez and all three of his witnesses to submit their cell phones
for forensic imaging . So far as the record reveals, that examination produced no evidence relevant to the alleged
witness tampering.

fn 2

The record does not make clear whether the district court reviewed only the written transcript of Villagrana's
testimony or also the video recording.

fn 3

We have signaled a willingness to broadly construe what constitutes a court order for purposes of imposing
sanctions under Rule 37. See Brandt v. Vulcan, Inc., 30 F.3d 752 , 756 n. 7 (7th Cir. 1994) (collecting cases);
Halas v. Consumer Servs., Inc., 16 F.3d 161 , 164 (7th Cir. 1994) (oral directive from court to provide discovery
sufficient).

fn 4

Huddleston noted that the clear and convincing standard was adopted at common law for fraud claims in part out
of a fear that such claims could be easily concocted. 459 U.S. at 388 n.27, 103 S. Ct. at 690 n.27. That concern is
not present here, when a court is called upon to determine whether a party has engaged in fraudulent conduct
during the litigation over which the court is presiding.

fn 5

No issue is presented as to the procedure the district court followed in making its factual findings, including the
manner in which Villagrana's testimony was presented to the court.
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UNITED STATES DISTRICT COURT FOR THE NORTHERN DISTRICT OF FLORIDA, GAINESVILLE DIVISION

CROM, LLC, Plaintiff, v. PRELOAD, LLC and PHUONG BACON, Defendants.

CASE NO. 1:16-cv-238-WTH-GRJ

June 2, 2017, Filed June 2, 2017, Decided

For CROM LLC, Plaintiff: JEFFREY LEE PRICE, LEAD ATTORNEY, NIESEN PRICE WORTHY ETC PA -
GAINESVILLE FL, GAINESVILLE, FL; JESSE ELLSWORTH SUMMERS, JR, BURR & FORMAN LLP -
JACKSONVILLE FL, JACKSONVILLE, FL.

For PRELOAD LLC, PHUONG BACON, Defendants: JOSHUA HERINGTON ROBERTS, HOLLAND & KNIGHT LLP -
JACKSONVILLE FL, JACKSONVILLE, FL; STEVEN M HENDERSON, STITES & HARBISON LLC - LOUISVILLE KY,
LOUISVILLE, KY.

GARY R. JONES, United States Magistrate Judge.

GARY R. JONES

ORDER
On June 1, 2017, the Court conducted a telephonic hearing to address Defendants Preload, LLC and Phuong Bacon's
Motion to Compel, ECF No. 44. For the reasons discussed at the hearing, which are fully incorporated into this order,
and as summarized below, Defendants' motion to compel is granted in part and denied in part.

DISCUSSION
Phuong Bacon ("Mrs. Bacon") previously worked for Crom LLC ("Crom") as an intern in Crom's Gainesville, Florida
office, and later as a full-time staff engineer. When she was initially hired as an intern in 2007, Mrs. Bacon signed a
three-year noncompete agreement with no geographical restrictions. In March 2016, Mrs. Bacon resigned from Crom
and joined Preload, LLC ("Preload"), one of Crom's competitors in the pre-stressed concrete storage tank industry.
Plaintiff alleges that before Mrs. Bacon resigned she unlawfully downloaded Crom's trade secrets and proprietary data
and thereafter either provided them to Preload or utilized them in her new job at Preload. Plaintiff brings various claims
against Defendants including, but not limited to breach of Mrs. Bacon's non-compete agreement, tortious interference
by Preload, and unfair competition.

The discovery deadline in this case was May 31, 2017. (ECF No. 43.) On May 12, 2017, Defendants filed the instant
motion to compel. (ECF No. 45.) Defendant argues in the motion to compel that Crom failed to produce a privilege log
as required by Fed. R. Civ. P. 26(b)(5) . Further, Defendants point to eight categories of issues pertaining to
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deficiencies in specific responses by Crom. Defendants request the Court to enter an order compelling Crom to
provide a privilege log and responsive answers and document to each interrogatory and request for production.
Finally, Defendants also seek an award of reasonable expenses incurred in making their motion to compel under Fed.
R. Civ. P. 37(a)(5) .

A. Privilege Log
Crom objected to a number of Defendants' requests based on the attorney-client privilege and the work product
doctrine. At the time Defendants filed the instant motion to compel, however, Crom had not provided a privilege log as
required by Fed. R. Civ. P. 26(b)(5) . Shortly after Defendants filed the motion Crom provided a privilege log, which
only contained two entries—one pertaining to an in-house counsel memo prepared in anticipation of litigation and one
pertaining to the redaction of employee names on noncompete agreements that were also produced. Crom did not
include communications between counsel [*2] and Crom on their privilege log, nor did Crom include communications
between a prior law firm and Crom. Crom argues that any communications between counsel and Crom constitutes
work product or are protected by the attorney-client privilege.

To the extent Crom's general claims of attorney-client privilege and work product were raised in response to
Defendants' discovery requests, those objections are not appropriate and are stricken. General objections such as
these do not inform opposing counsel or the Court as to what documents are being withheld, who created the
documents, or to whom the documents were disseminated. See Fed. R. Civ. P. 26(b)(5) (a party withholding 
information on the basis of privilege must "describe the nature of the documents, communications, or tangible things
not produced or disclosed—and do so in a manner that, without revealing information itself privileged or protected, will
enable other parties to assess the claim"); MapleWood Partners, L.P. v. Indian Harbor Ins. Co., 295 F.R.D. 550 , 584
(S.D. Fla. 2013) ("Federal courts in Florida sitting in diversity . . . have rejected blanket claims of attorney-client
privilege and have required that specific detail as to the content of documents and their authors and recipients be
provided in order to permit meaningful judicial review of the asserted privilege."); CSX Transp., Inc. v. Admiral Ins.
Co., No. 93-132-CIV-J-10, 1995 U.S. Dist. LEXIS 22359 , 1995 WL 855421 , at *3 (M.D. Fla. July 20, 1995)
(conclusory statements pertaining to the attorney-client privilege and attorney work product are insufficient). This 
information is necessary to determine whether those communications and documents are indeed privileged or
constitute attorney work product.

Accordingly, Defendant's motion is granted to the extent it seeks an order compelling Crom to produce a privilege log.
Crom shall have ten (10) days to provide Defendants with an updated privilege log that lists all documents being
withheld, including the date created, the type of communication, the person who generated the document, to whom
the document was disseminated, and a general description of the subject matter of the communication sufficient to
identify its general nature.

B. Deficiencies in Specific Responses
1. Interrogatories and Requests Relating to Crom's Corporate Structure
Mrs. Bacon's interrogatories 1 and 2 and Preload's request for production 4 seek information pertaining to entities that
have an ownership interest in Crom, entities and organizations in which Crom has an ownership share or serves as a
parent corporation, and organizational charts or documents relating to Crom's ownership and corporate structure.
Crom says information regarding its own corporate structure already was disclosed in its Rule 26 disclosures as well
as in a prior motion to dismiss. To the extent Defendants seek information pertaining to ownership interest or other
entities, Crom argues that information is not relevant because there are no subsidiaries or affiliates involved in this
case. Defendants contend, however, that information pertaining to ownership interests and ownership [*3] shares is
relevant because the noncompete agreement Mrs. Bacon signed specifically extends to Crom's subsidiaries and
affiliates.

Crom's relevancy objections are sustained. Although Crom's corporate structure is not a trade secret, it is not within
the scope of discovery because it is not relevant to the claims or defenses in this case. See Fed. R. Civ. P. 26(b)(1)
("Parties may obtain discovery regarding any nonprivileged matter that is relevant to any party's claim or defense and
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proportional to the needs of the case"). Moreover, Crom already has produced its corporate disclosure statement in
accordance with Fed. R. Civ. P. 7.1 . (ECF No. 16.) Furthermore, despite the noncompete prohibiting disclosure of
confidential information pertaining to Crom as well as any of its subsidiaries or affiliates, there are no subsidiaries or
affiliates involved in this case. Accordingly, Defendants' motion to compel with regard to these requests is denied.

2. Production of Documents Evidencing or Relating to Relevant Communications
Mrs. Bacon's requests for production 4, 7, 9, 12, and Preload's requests for production 10 and 11 seek information
relating to communications pertaining to Mrs. Bacon, her noncompete agreement, Mrs. Bacon's replacement, another
former employee, and Preload. Several days before Crom filed its response to the instant motion to compel, however,
Crom produced electronically stored information (" ESI ") responsive to these requests. Defendants contend,
however, that Stephen Crawford admitted during his deposition that he created written notes following his discussions
with Mrs. Bacon regarding her departure from Crom. Defendants represent that although other documents were
produced in response to these requests, Mr. Crawford's notes were not produced. According to Crom, however, these
alleged notes do not exist and document production is complete.

These issues appear to be moot because Crom produced responsive ESI after Defendants filed the instant motion to
compel. Further, whether or not Mr. Crawford took notes, Crom has searched for these alleged notes and is unable to
locate them. Crom cannot produce what it does not have. Nonetheless, Crom shall provide a certification statement to
Defendants certifying that (other than production ordered herein) document production is complete. Accordingly,
Defendant's motion to compel pertaining to these requests is denied as moot.

3. Requests for Documents Allegedly Supporting Crom's Claims
Mrs. Bacon's requests for production 3 and 17 seek "all documents supporting, or relating to any of [Crom's] factual
claims or defenses," and "[a]ll documents and/or electronic data that support, refute, or relate to the allegations in
paragraphs 26, 27, 28, 29 of the Amended Complaint." Defendants claim they still do not know what Crom believes
Mrs. Bacon took that allegedly constitutes proprietary trade secret information . Crom argues, however, that these
requests are overly broad because they do not request a discrete category of documents that can be identified and
assembled by a layperson.

The Court agrees [*4] that these requests are overly broad. Mrs. Bacon's requests for production 3 and 17 are
essentially "contention requests" that simply refer to claims and various allegations and seek production of documents
related to those claims and allegations. Other districts have found that requests like these, which sweep entire
pleadings or claims, require the responding party to provide, in essence, a running narrative or description of the
entire case or claim. See Megdal Assocs., LLC v. La-Z-Boy, Inc., No. 14-81476-CIV-ZLOCH, 2016 WL 4503337 , at
*5-6 (S.D. Fla. Feb. 1, 2016) (finding defendant's interrogatory asking plaintiff to "identify all facts and legal bases that
tend to support or refute each and every allegation in the Complaint" to be overly broad because it was not tailored to
any specific claim or allegation and "sweeps in not only material facts, but incidental details, secondary accounts, and
trivial tidbits"); Switch Commc'ns Grp. v. Ballard, No. 2:11-cv-00285-KJD-GWF, [2011 BL 229564], 2011 U.S. Dist.
LEXIS 101526 , 2011 WL 3957434 , at *8 (D. Nev. Sept. 7, 2011); Lucero v. Valdez, 240 F.R.D. 591 , 594 (D.N.M.
2007). Defendants' motion to compel is therefore denied with respect to Mrs. Bacon's requests for production 3 and
17.

4. Requests for Forensic Images of Mrs. Bacon's Hard Drives
Mrs. Bacon's request for production 8 seeks production of forensic images of any hard drives, flash drives, tablets, or
phones used by Mrs. Bacon while employed by Crom. Defendants argue the forensic images are necessary because
they still do not know what Mrs. Bacon took that allegedly constitutes proprietary trade secrets. They admit receiving
the list of files that Mrs. Bacon accessed for the six-month period prior to her departure from Crom, but represent that
the list is referenced as an exhibit to a report, suggesting that someone created a forensic evaluation report.
Moreover, Crom references a forensic evaluation report in its Complaint. Defendants argue that evidence pertaining to
why Crom believes Mrs. Bacon downloaded and took those files with her is vital to Crom's claims.
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Crom, on the other hand, strongly opposes this request because providing forensic images of these items would
reveal unrelated confidential information , trade secrets, and proprietary information . Moreover, the vast majority of
the information on these items is wholly irrelevant to this case.

The Court agrees with Crom that forensic images are not relevant to this case and that Crom has no obligation under
the Federal Rules of Civil Procedure to produce mirror images of hard drives. Defendants are not entitled to that 
information . Accordingly, Defendants' motion to compel is denied to that extent.

Nonetheless, the forensic evaluation report is relevant because it directly relates to the evidence Crom would
presumably rely on to support its claims that Mrs. Bacon impermissibly downloaded certain information prior to leaving
Crom and thereafter either utilized the information at her job with Preload or provided the information to Preload. Crom
is, therefore, directed to produce a copy of the forensic evaluation report referenced in the Complaint, subject to—if
necessary—the [*5] parties entering into a protective order pertaining to any confidential information contained within
the report.

5. Requests for Documents and Information Relating to the Nature and Location of Crom's Work
Preload's interrogatory 1 seeks documents and information relating to all projects involving a concrete storage tank or
similar device on which Crom submitted a bid or worked on from 2007 to the present. Similarly, Mrs. Bacon's
interrogatory 3 requests Crom to identify all the projects Mrs. Bacon worked on during her employment with Crom.
Defendants believe this information is necessary to defend Crom's noncompete claims. They assert that the nature of
Crom's business activities and the regions where Crom is engaged are at the heart of the dispute in this case.

Crom argues that these interrogatories seek irrelevant information and are overly broad and unduly burdensome.
Specifically, Plaintiff says, Defendants' request for information on all projects Crom worked on from 2007 to the
present would, in essence, require Crom to compile a list of everything it has done in the past ten years. Moreover, the
claims pertain to a specific type of concrete storage tank, yet the requests seek information pertaining to other projects
on which Crom has worked. With respect to Defendants' request for information regarding all projects Mrs. Bacon
worked on, Crom's system does not track work on unsuccessful bids. Thus, identification of any unsuccessful bids
Mrs. Bacon worked on would be unduly burdensome. Nonetheless, Crom has produced a list of the successful
projects Mrs. Bacon worked on during her time at Crom, including the locations of those jobs.

The Court agrees that Defendants' requests are unduly burdensome and are not proportional to the needs of the case
because they would require Crom to identify its entire business activities for a decade. The geographic areas in which
Crom does business related to these concrete storage tanks is, however, relevant to the geographic scope of Mrs.
Bacon's noncompete agreement. Accordingly, Defendants' motion to compel is granted to the extent that Crom shall
provide evidence going back three years prior to the date the instant lawsuit was filed identifying those geographic
areas where Crom has actively done business related to concrete storage tanks.

6. Requests for Information and Documents Relating to Crom's Damages (or Lack Thereof)
Preload's requests for production 6 and 9, Preload's interrogatory 2, and Mrs. Bacon's request for production 13 seek
Crom's financial statements, sales information , profits, and communications with customers that relate to or mention
Defendants. Defendants argue this information is necessary because Crom must prove that Defendants have
damaged Crom in some way in order to succeed on any of its claims. Crom objects because at this point the damages
are indeterminable. Crom says the dollar amount of its damages depends upon the profit it would have earned from
jobs that Crom ultimately lost to Preload since Mrs. Bacon left [*6] Crom. Crom, therefore, says it first needs to
determine which jobs it lost from Preload to determine the amount of damages.

Defendants' motion to compel with respect to these requests is denied. Crom is not claiming damages related to a
change in the financial condition of the company but instead is simply claiming loss of profits from the jobs for which it
would have won the bid, but for Defendants conduct. Defendants' requests are therefore not irrelevant to Crom's claim
for monetary damages.
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Accordingly, the motion to compel pertaining to Crom's damages is denied. Crom is directed, however, to provide to
Defendants a list of all jobs it contends it lost out on as a result of the activities alleged in this case, as well as an
estimate of what it believes its damages are and any supporting documentation thereof. Furthermore, Crom shall be
permitted to supplement this list as the case proceeds in the event that Crom discovers additional projects pertaining
to its calculation of damages.

7. Requests for Qualification Statements for Public Projects
Preload's request for production 8 seeks any qualification statements that Crom has submitted for a public project
within the last six months. Crom objects, arguing that the qualification statements often contain confidential tank
design data, which is not publicly disclosed or publicly available. Crom further argues that the information sought is not
relevant to the claims or defenses in this case. Defendants counter that many, if not all, of these requested
qualification statements are public documents subject to disclosure under the various states' open records acts.
Nonetheless, Defendants cannot make the appropriate records requests because Crom has refused to respond to
requests for information pertaining to projects it has performed. And even if Defendants could make the open records
requests, such would be expensive and overly burdensome.

The Court agrees that Defendants are entitled to discover these statements to the extent they have been filed and
publicly available. Accordingly, Defendants' motion to compel is granted regarding their request for qualification
statements. Crom shall produce the qualification statements for public projects that were filed and publicly available
within the last six months. Crom is only required to produce the information in the qualification statements that was
made publicly available.

8. Requests for Prior Noncompetition Agreements and Information Relating to Former Employees' Noncompetition
Agreements
Preload's request for production 7 and Preload's interrogatories 6 and 7 request copies of all noncompetition and
employment agreements executed by any engineers at Crom from 2007 through the present, and information
pertaining to former Crom employees that have left the company since 2007. Crom says it has produced an examplar
copy of each type of noncompetition agreement it has used since 2007, but that the names have been redacted.
Otherwise, Crom contends that the information [*7] sought is not relevant or reasonably calculated to lead to the
discovery of admissible evidence and/or confidential information . Defendants argue that unredacted copies of the
agreements are necessary because the names of employees will allow Defendants to determine what type of duties
that employee performed in comparison to Mrs. Bacon, which could aid Defendants in determining the
reasonableness of Mrs. Bacon's noncompete agreement. Moreover, Defendants contend that discovering which
employees left Crom will allow Defendants to determine whether Crom has a history of making an exception to the
enforceability of the noncompete agreements.

Crom's objections are sustained in part. According to Crom, all employees, regardless of their job title, sign the same
noncompete agreement. Thus, the names on the noncompete agreements are irrelevant. The noncompete
agreement, however, has changed from time to time. Accordingly, the dates upon which the noncompete agreements
were signed is relevant. Crom is therefore directed to produce a copy of every noncompete agreement signed by an
engineer from January 2007 to the present. Crom may redact the names of the engineers, but not the dates.
Furthermore, to the extent an engineer signed more than one noncompete agreement, that information needs to be
identified, as well as identifying that certain noncompete agreements are related to the same employee.

The fact that other employees left Crom, however, has no relevance to this case or to Mrs. Bacon's noncompete
agreement. Accordingly, Defendants' motion to compel is denied with respect to Preload's interrogatory 6 requesting
Crom to identify all former Crom employees who have left Crom from 2007 to the present.

C. Reasonable Expenses
Finally, Defendants seek an award of reasonable expenses incurred in making their motion to compel, including
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attorney's fees. Rule 37(a)(5) of the Federal Rules of Civil Procedure governs awards of expenses and sanctions in
connection with motions to compel. Under Rule 37(a)(5)(C) , if a motion to compel is granted in part and denied in
part, the court may apportion the reasonable expenses for the motion. As the Court explained at the hearing, both
parties' positions had some justification with respect to the discovery requests and the objections. An award of
attorney's fees and expenses are, therefore, denied.

Accordingly, upon due consideration, it is ORDERED:

Defendants Preload, LLC and Phuong Bacon's Motion to Compel, ECF No. 44, is GRANTED in part and
DENIED in part as explained above. Plaintiff has ten (10) days to produce an amended privilege log, and
twenty (20) days to produce all other identified information .

DONE AND ORDERED this 2nd day of June 2017.

/s/ Gary R. Jones

GARY R. JONES

United States Magistrate Judge
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UNITED STATES DISTRICT COURT FOR THE EASTERN DISTRICT OF MICHIGAN, SOUTHERN DIVISION

THE ESTATE OF JOANN MATOUK ROMAIN, Deceased, Plaintiffs, v. CITY OF GROSSE POINTE FARMS, et al,
Defendants.

Case No. 14-12289

November 22, 2016, Filed November 22, 2016, Decided

For The Estate of JOANN MATOUK ROMAIN, deceased, MICHELLE MARIE ROMAIN, Plaintiffs: Keith L. Altman,
Solomon M. Radner, EXCOLO LAW, PLLC, Southfield, MI; Ari Kresch, Southfield, MI.

For Grosse Pointe Farms, City of, DANIEL JENSEN, JACK PATTERSON, ANDREW ROGERS, Antonio Trupiano,
KEITH COLOMBO, MICHAEL McCARTHY, RICHARD A. ROSATI, JOHN WALKO, FRANK ZIELINSKI, RICKY
GOOD, Defendants: George M. DeGrood, III, Michelle A. Thomas, Thomas, DeGrood, Southfield, MI.

For Grosee Pointe Woods, City of, ANDREW PAZUCHOWSKI, JOHN KOSANKE, JOHN ROSS, KEITH WASZAK,
ANTHONY CHALUT, Defendants: Christopher J. Raiti, G. Gus Morris, Gina U. Puzzuoli, McGraw Morris, P.C., Troy,
MI.

For TIMOTHY J. MATOUK, Defendant: Audrey J. Forbush, Rhonda R. Stowers, Plunkett & Cooney, Flint, MI;
Josephine A. DeLorenzo, Plunkett Cooney, Detroit, MI; Peter W. Peacock, Peacock Law PC, Mount Clemens, MI.

Stephanie Dawkins Davis, United States Magistrate Judge. Linda V. Parker United States District Judge.

Stephanie Dawkins Davis

REPORT AND RECOMMENDATION ON DEFENDANT TIMOTHY J. MATOUK'S MOTION FOR SPOLIATION
SANCTIONS (Dkt. 202)
I. PROCEDURAL HISTORY
This case involves the alleged, suspicious circumstances surrounding the death of JoAnn Matouk Romain ("Ms.
Romain"). Her estate ("Plaintiffs") filed this lawsuit on June 10, 2014, and a first amended complaint on July 16, 2014.
(Dkts. 1, 3). Plaintiffs filed a second amended complaint on March 31, 2015. (Dkt. 93). On September 1, 2016, District
Judge Linda V. Parker entered a third amended scheduling order which provided, in part, that all discovery was due
by November 11, 2016. (Dkt. 113). On August 16, 2016, defendant Timothy J. Matouk ("Mr. Matouk") filed a motion for
spoliation sanctions under Fed. R. Civ. P. 37 alleging that plaintiffs failed to preserve photographs/images used to
elicit a key plaintiffs' witness Paul Hawk's ("Mr. Hawk") purported identification of Mr. Matouk at the scene of Ms.
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Romain's disappearance. (Dkt. 202). On August 23, 2016, Judge Parker entered an order referring the motion for
spoliation sanctions to the undersigned for a hearing and determination. (Dkt. 203). On September 2, 2016,
plaintiff responded to the motion (Dkt. 208), and on September 6, 2016, plaintiff filed an amended response (Dkt.
209). Mr. Matouk filed a reply. (Dkt. 213). On September 21, 2016, the parties filed a statement of resolved and
unresolved issues (Dkt. 226) and the undersigned conducted a hearing on October 5, 2016 (see Minute Entry dated
10/5/16). The undersigned has fully considered all of the pleadings associated with the motion and is now ready to
make the following Report and Recommendation.

II. FACTUAL BACKGROUND
The parties have each provided a statement of facts. Having conducted an independent review of the pleadings, the
undersigned finds that there are no material inconsistencies among the parties' recitations. The court provides the
following summary of the factual history here and [*2] will include comments and citations to the pleadings as
necessary throughout the Report and Recommendation.

Mr. Matouk worked as a part of the County of Macomb's Enforcement Team ("COMET") four-man Community
Response Team. COMET is a narcotics task force run by the Michigan State Police in conjunction with the Macomb
County Sheriff's Department. On January 12, 2010, Mr. Matouk, together with COMET team leader William Hanger
and team member William Hewitt, was conducting drug surveillance in the City of Warren from 2:00 P.m. until after
9:30 p.m. as a part of his COMET duties. (Dkt. 77-3, Aff. of Timothy J. Matouk, ¶ 5, Pg ID 832; Ex. 1, Dep. of Timothy
J. Matouk, pp 28, 31-35; Ex. 2, Dep. of William Hewitt, p 34). During those surveillance duties, COMET team
members alternated positions as "the eye," that is the person responsible for viewing the suspect throughout the
evening, and team members kept in constant radio contact. On the evening of January 12, 2010, Mr. Matouk was
driving a silver 2009 Dodge Caravan. (Dkt. 77, Ex. 3, Dep. of William Hanger, p 30; Ex. 2, Dep. of William Hewitt, p
36).

On January 19, 2010, Paul Hawk gave a written statement to the Grosse Pointe Farms Police Department. (Dkt.
202-5, Pg ID 3310-3312). On January 27, 2012, plaintiff's private investigator interviewed Mr. Hawk, and Mr. Hawk
has also given deposition testimony. (Dkt. 202-6, Pg ID 3314-3426). Nothing in Mr. Hawk's testimony from 2010 or
2012 calls into question the testimony from Mr. Matouk's COMET team members that Mr. Matouk was performing
surveillance on the evening of January 12, 2010. In fact, Mr. Hawk initially indicated that the man he allegedly saw at
the scene of Ms. Romain's disappearance on January 12, 2010 resembled John Matouk, Ms. Romain's brother.

On January 19, 2010, Mr. Hawk gave a written statement to police wherein he alleged that while driving home from
Farms Market "near dusk" he saw a woman sitting on the edge of the break wall across from St. Paul's Church on
Lakeshore. (Dkt. 202-5, Pg ID 3310). The woman was wearing black clothing and had dark hair. Two vehicles, one
dark (navy blue) and one of an unknown color were impeding traffic. Mr. Hawk stated that as he passed, he saw two
men. The first was Caucasian, over six feet tall, and about 240 pounds or more. The second man had darker features,
hair, eyes, and complexion. He was six feet tall, or under and weighed about 200 pounds or less. Both men were
wearing long dress coats.

Approximately two years after giving this initial statement, plaintiff's investigator William Randall interviewed Mr. Hawk.
During that interview, Mr. Hawk indicated that on the evening of January 10, 2010, he believed that he left his house
around 6:10 p.m. because he was on his way to Farms Market and he thought that the Market closed at 7:00 p.m. He
left the Market between 6:30-6:45 p.m. and thus estimated that he would have passed St. Paul's Church at
approximately 6:45 p.m. Hawk described one of the vehicles at the scene as being a silver Lexus SUV, and he
thought the man standing by the Lexus vehicle was John Matouk.

During his deposition testimony, Mr. Hawk again testified that he thought that one of the men was John Matouk. (Dkt.
[*3] 202-6, Hawk Dep, Pg ID 3341, 3347-48). Hawk was shown photographs at his deposition of John Matouk, Bill
Matouk, David Romain, and Timothy Matouk, and successfully recognized John Matouk's photo. ( Id., Pg ID 3391-92).
Also during his deposition, Mr. Hawk estimated the time of the incident as being after 7:00 p.m. and returning home at
7:45 p.m. ( Id., Pg ID 3355). In any event, Hawk testified that the incident occurred when it was dark; he was driving
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with his lights on and he noticed the street lights as well. Mr. Hawk indicated that he only viewed the men at the scene
for about five to ten seconds. ( Id., Pg ID 3383, 3389).

On June 19, 2014, four and one-half years after the incident, Mr. Hawk attended a meeting with plaintiffs' counsel,
Solomon Radnor and Ari Kresch. Michelle Romain and a legal secretary were also present at the meeting. Mr. Hawk
claims that he was unaware that the purpose of this meeting was to view a photographic lineup. The lineup consisted
of Mr. Radnor showing Mr. Hawk photographs of various middle-aged males. (Dkt. 202-6, 3349, 3368-69). Mr. Hawk
indicates that he does not remember how many photos he was shown, possibly less than five. ( Id., Pg ID 3373). He
also believes that the photos of the men were all between the ages of 33-57 and were Caucasian. ( Id., Pg ID
3373-74). He further recalls that all of the photos were of the men from the chest up, so he could not approximate their
height or weight. ( Id., Pg ID 3374). Mr. Hawk is not able to describe in detail the photographs that he was shown
during the photo array/lineup—specifically, he is not able to remember the ethnicities of the men in the photographs
that he did not pick out. Moreover, he does not recall whether he saw hard copy prints of the pictures or whether he
viewed them on an electronic device. ( Id., Pg ID 3395).

The parties agree that plaintiffs used a Google search to generate 4-5 photographs used to elicit witness Paul Hawk's
identification of Matouk as a person he witnessed at the scene of Ms. Romain's disappearance, but that plaintiffs did
not preserve the Google images. The question presented is whether plaintiffs should be sanctioned for their failing to
preserve those images.

III. LEGAL ANALYSIS AND CONCLUSIONS
Federal Rule of Civil Procedure 37 permits the court to issue sanctions when a party fails to comply with a court order
compelling discovery. Fed. R. Civ. P. 37 . Rule 37(b) lists specific sanctions available to the district court, including
rendering a default judgment, prohibiting the disobedient party from asserting certain defenses, and issuing adverse
inferences. Fed. R. Civ. P. 37(b) . Similarly, pursuant to its inherent powers, the court may "impose many different
kinds of sanctions for spoliated evidence, including dismissing a case, granting summary judgment, or instructing a
jury that it may infer a fact based on lost or destroyed evidence." Automated Solutions Corp. v. Paragon Data Sys.,
Inc., 756 F.3d 504 , 513 (6th Cir. 2014) (quoting Adkins v. Wolever, 554 F.3d 650 , 652-53 (6th Cir. 2009)). "The term
spoliation includes the destruction of evidence or the failure to preserve property for another's use as evidence in
pending or reasonably foreseeable litigation." Express Energy Services Operating, L.P. v. Hall Drilling, LLC,[*4] [2015
BL 34426], 2015 WL 547766 (S.D. Ohio 2015) (internal quotation marks and citations omitted). The nature and extent
of sanctions issued for spoliation and for failure to comply with a discovery order is within the sound discretion of the
court and should be based on the facts of the individual case. Automated Solutions, 756 F.3d at 513 (quoting Flagg v.
City of Detroit, 715 F.3d 165 , 178 (6th Cir. 2013)).

A. Duty to Preserve
Parties "have an obligation to preserve evidence within their custody or control upon 'notice that the evidence is
relevant to litigation.'" Coach, Inc. v. Dequindre Plaza, L.L.C., 2013 WL 2152038 , at *7 (E.D. Mich. 2013) (citations
omitted). "As a general matter, it is beyond question that a party to civil litigation has a duty to preserve relevant
information, including ESI , when that party 'has notice that the evidence is relevant to litigation or ... should have
known that the evidence may be relevant to future litigation.'" John B. v. Goetz, 531 F.3d 448 , 459 (6th Cir. 2008),
quoting Funitsu Ltd. v. Fed. Express Corp., 247 F.3d 423 , 436 (2d Cir. 2001). The time during which plaintiffs
published the subject images to Mr. Hawk was in fact, during the course of the instant litigation and for purposes of
advancing the litigation. Thus, there is no serious argument that their relevance to the litigation can be questioned.
Moreover, contrary to plaintiffs' argument, the court finds that plaintiffs did have control over the Google images at the
time they questioned Mr. Hawk on June 19, 2014. Therefore, plaintiffs had an obligation to preserve the images that
they used in the photo array/lineup.

This court agrees with Mr. Matouk that an examination of the chronology is helpful to a disposition of this issue. Mr.
Hawk gave his first statement to the Grosse Pointe Farms Police Department on January 19, 2010, but was only able
to provide general descriptions of two individuals at the scene of the disappearance of Ms. Romain. (Dkt. 202-5, Hawk
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Witness Statement, Pg ID 3310-12). Two years later on January 27, 2012, Mr. Hawk gave a statement to plaintiff's
private investigator, William G. Randall, in which he indicated that he believed that one of the individuals at the scene
of the disappearance was John Matouk, the brother of the decedent. (Dkt. 202-7, Hawk Witness Statement, Pg ID
3428-30). On June 19, 2014, nine days after the complaint in this matter had been filed and over two and one-half
years since his Mr. Hawk's last statement, plaintiffs' counsel showed Mr. Hawk a photo array/lineup consisting of
approximately five photographs at plaintiffs' counsel's offices in Southfield, Michigan. After viewing the photographs,
Mr. Hawk signed an affidavit purportedly identifying defendant Matouk as being present at the scene of Ms. Romain's
disappearance. Mr. Hawk also indicated that plaintiffs' counsel told him that he was "a valuable witness and [that] they
wanted [his] information." (Dkt. 202-6, Hawk Dep., Pg ID 3335).

The court concludes that plaintiffs cannot contest that the images were not in their control at the time Mr. Hawk viewed
them and purportedly identified Mr. Matouk. Plaintiffs undoubtedly used some sort of search parameters to generate
the photographs for Mr. Hawk to view in the photo array/line [*5] up. They had access to a very limited number of
photos (likely less than five) and could have easily printed copies of the photographs that they used during the
questioning of their witness. Yet, for reasons unknown, they did not do so. Plaintiffs' argument that the photos were
publically available and therefore they had no duty to preserve them, or that it is "not [their] fault that the same internet
search made now may not produce the same images" is unpersuasive. Indeed, plaintiffs cite no authority for the
position that they have no obligation to save electronic evidence because it is, as they contend, "in the public domain."
In fact, the rules of evidence suggest that the fluidity of electronic data and the rapidly changing nature of the internet
pose an increased burden on plaintiffs to secure evidence of this type in order to ensure its availability for future use.
As noted above, at the time of the array/line-up, plaintiffs had already filed their lawsuit and told Mr. Hawk that he was
a "valuable witness" to their case. (Dkt. 202-6, Hawk Dep., Pg ID 3335). Under these circumstances, the court finds
that plaintiffs knew or should have known that the photographs generated by the Google search were relevant to the
litigation. In fact, just one month after Mr. Hawk's identification, plaintiffs moved to amend their complaint to add Mr.
Matouk as a defendant. (Dkt. 3). As such, the court finds that plaintiffs had a duty to preserve the photos used in the
photo array/line up.

B. Culpable State of Mind
The "culpable state of mind" factor is satisfied by a showing that the evidence was destroyed knowingly, even if
without intent to [breach the duty to preserve it], or negligently. . . ." Beaven, 622 F.3d at 554 , quoting Residential
Funding Corp. v. DeGeorge Fin. Corp., 306 F.3d 99 , 108 (2d Cir. 2002). "Assessing the defendant's state of mind is
important because the Court can impose different spoliation sanctions, calibrating the severity of the remedy on the
party's degree of fault under the circumstances." In re Black Diamond Mining Co., 514 B.R. 230 , 239 (E.D. Ky. 2014),
citing Adkins v. Wolever, 692 F.3d 499 , 554 (6th Cir. 2012) (Adkins III). The veracity of a party's stated reasons for
destroying evidence "is an issue of credibility." Beaven, 622 F.3d at 554 . In Pollard v. City of Columbus, [2013 BL
254836], 2013 WL 5334028 (S.D. Ohio 2013), the Court observed:

To prove a culpable state of mind, a party must demonstrate that the alleged spoliator destroyed the
evidence knowingly or negligently. A culpable state of mind, the Sixth Circuit has explained, depends on
the alleged spoliator's mental state regarding any obligation to preserve evidence and the subsequent
destruction. This factor may be satisfied by a showing that the evidence was destroyed knowingly, even if
without an intent to breach a duty to preserve it, but even negligent conduct may suffice to warrant
spoliation sanctions under appropriate circumstances.

Id. at *4 (internal quotations and citations omitted). The analysis of plaintiffs' culpability overlaps, to a degree, with the
analysis of plaintiffs' duty to preserve the photographs used in the photo array/line up.

Plaintiffs say that they did not preserve the images used in the photo array/[*6] line up for two reasons, first because
they had no control over the photographs, and second they believed that a future search for the same images would
yield the same results. Plaintiffs focus on whether they deliberately destroyed evidence. However, the law is clear that
spoliation sanctions are also appropriate when evidence is destroyed negligently. See, e.g., Beaven, 622 F.3d at 554 .
The undersigned has already concluded that plaintiffs had control over the images at the time of the photo array/line

Estate of Joann Matouk Romain v. City of Grosse Pointe Farms, No. 14-12289, 2016 BL 439856 (E.D. Mich. Nov. 22, 2016), Court

© 2017 The Bureau of National Affairs, Inc. All Rights Reserved. Terms of Service
   // PAGE 4

4.55

https://www.bloomberglaw.com/ms/product/blaw/document/X1E7C8U003?jcsearch=622%20F.3d%20at%20554&amp;summary=yes#jcite
https://www.bloomberglaw.com/ms/product/blaw/document/X17O1NQNB5G0?jcsearch=306%20F.3d%2099&amp;summary=yes#jcite
https://www.bloomberglaw.com/ms/product/blaw/document/X1M5C8I003?jcsearch=514%20B.R.%20230&amp;summary=yes#jcite
https://www.bloomberglaw.com/ms/product/blaw/document/X1I5JBA003?jcsearch=692%20F.3d%20499&amp;summary=yes#jcite
https://www.bloomberglaw.com/ms/product/blaw/document/X1E7C8U003?jcsearch=622%20F.3d%20at%20554&amp;summary=yes#jcite
https://www.bloomberglaw.com/ms/product/blaw/document/X1L2BM4003?jcsearch=2013%20BL%20254836&amp;summary=yes#jcite
https://www.bloomberglaw.com/ms/product/blaw/document/X1L2BM4003?jcsearch=2013%20BL%20254836&amp;summary=yes#jcite
https://www.bloomberglaw.com/ms/product/blaw/document/X1E7C8U003?jcsearch=622%20F.3d%20at%20554&amp;summary=yes#jcite
http://www.bna.com/terms-of-service-subscription-products


up. In addition, at the time plaintiffs' counsel conducted the photo array/line up, plaintiffs had already filed their
complaint and had identified Mr. Hawk as a valuable witness — the undersigned reiterates that plaintiffs should have
known that the photographic evidence used during the examination of Mr. Hawk was relevant to the litigation. The
court also notes that neither plaintiffs nor their witness, Mr. Hawk, have been able to tell the Court how many
photographs were used in the photo array/line up and have not been able to generate a single image for defendant's
independent review. Moreover, defendants have no idea what queries plaintiffs ran to generate the photographs for
plaintiffs' Google search, or what, if any, writings were on the photographs when they were produced in the photo
array/line up.

The undersigned finds that at the time of the photo array/line up, the digital images were readily available to the
plaintiffs and they could have easily retained copies of the digital images, either by printing them, or by downloading
them in digital form. Based on the above, the court finds that plaintiffs had a culpable state of mind because they knew
or should have known that the digital images could be relevant to the litigation and yet they failed to retain copies of
the digital images. Their stated belief that the images would remain accessible online defies reason, as even a
rudimentary understanding of the workings of the internet leads to a different conclusion. Consequently, plaintiffs'
actions in failing to preserve the images were negligent.

C. Relevance
Defendant must also show that the information destroyed was relevant to claims and defenses "such that a
reasonable trier of fact could find that it would support that claim or defense." Adkins III, 692 F.3d at 503-04 . A party
seeking sanctions may rely on circumstantial evidence to suggest the contents of the destroyed evidence. Automated
Solutions Corp. v. Paragon Data Sys., 756 F.3d 504 , 513-14 (6th Cir. 2014) (citing Beaven, 622 F.3d at 555 ). The
moving party need not show that the lost evidence would have necessarily supported its claim; rather it must only
show that it could have. Clemons v. Corrs. Corp. of America, 2014 WL 3507299 , *4 n.2 (E.D. Tenn. 2014) (citing
Jones v. Staubli Motor Sports Div. of Staubli Am. Corp., 897 F. Supp. 2d 599 , 609 (S.D. Ohio 2012) ("[T]he Sixth
Circuit in Beaven has since described the third prong differently, requiring only that a party show that a reasonable
trier of fact could find that the missing evidence would support that party's claim.") (emphasis in original) (citing
Beaven, 622 F.3d at 553 )).

"The more culpable the state of mind, the easier it is for the party seeking [*7] a spoliation adverse inference
instruction to demonstrate the third element — relevance." Flagg v. City of Detroit, [2011 BL 310522], 2011 WL
4634249 , at *17 (E.D. Mich. 2011) (quoting Thompson, 219 F.R.D. at 101 , adopted by [2011 BL 433557], 2011 WL
4634245 (E.D. Mich. 2011), aff'd 715 F.3d 165 (6th Cir. 2013)). Moreover, "[w]hen evidence is destroyed in bad faith
(i.e. intentionally or willfully), that fact alone is sufficient to demonstrate relevance." Id. (citing, in part, Zubalake v.
UBS Warburg LLC, 229 F.R.D. 422 , 431 (S.D.N.Y. 2004)); see also Forest Labs, Inc. v. Caraco Pharm. Labs., Ltd.,
[2009 BL 79014], 2009 WL 998402 , at *7 (E.D. Mich. 2009) (quoting Zubulake's relevance presumption with
approval). In order to rebut the presumption of relevance, the alleged spoliator must present clear and convincing
evidence demonstrating that the spoliated materials were of minimal or little import. E.I. du Pont de Nemours & Co. v.
Kolon Indus., 803 F. Supp. 2d 469 , 499 (E.D. Va. 2011). "Absent such a burden, spoliators would almost certainly
benefit by having destroyed the documents, since the opposing party could probably muster little evidence concerning
the value of papers it never saw." Id. (internal quotation marks and citation omitted).

In this case, the undersigned finds that the digital images that have been lost are relevant evidence. In fact, it does not
appear that the parties dispute that the evidence is relevant. Mr. Matouk says that the pictures are highly relevant
because Mr. Hawk's identification is the only piece of evidence that puts him at the scene of Ms. Romain's
disappearance. And, plaintiffs amended their complaint after Mr. Hawk's identification of Mr. Matouk to add him as a
defendant. For these reasons, the undersigned finds that the photographs used in the photo array/line up which have
been lost were relevant.

In sum, the court finds that (1) plaintiffs had control over the Google images and had a duty to preserve them; (2)
plaintiffs had a culpable state of mind; and (3) the Google images that were lost were relevant. The undersigned
agrees with defendant that a sanction based on spoliation of evidence is appropriate.
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D. Sanctions
This court has broad discretion to impose a variety of sanctions for spoliation of evidence including dismissal, granting
summary judgment, "or instructing a jury that it may infer a fact based on lost or destroyed evidence." Beaven, 622
F.3d at 554 . However, "[t]he court should always impose the least harsh sanction that can provide an adequate
remedy." Pen. Committee Univ. Montreal Pen. Plan v. Banc of Am. Secs., LLC, 685 F. Supp. 2d 456 , 469 (S.D.N.Y.
2010). "A proper spoliation sanction should serve both fairness and punitive functions." Atkins v. Wolverer, 554 F.3d
650 , 652 (6th Cir. 2009).

Defendant asks the Court to dismiss the action as an appropriate sanction. While the Court questions plaintiffs' actions
in not preserving the images shown to Mr. Hawk after the filing of the complaint, the undersigned believes that
dismissal is too extreme a remedy for plaintiffs' behavior. The Sixth Circuit has indicated that dismissal is an
appropriate remedy when a defendant is not able to develop his or her defenses adequately and/or when bad faith
has been found. Arch Ins. Co. v. Broan-NuTone, LLC, [2012 BL 336117], 2012 WL 6634323 (6th Cir. Dec. 21, 2012).
The Court does not believe that bad faith has been established or that defendant is wholly [*8] foreclosed from
developing his defenses. Thus, the undersigned recommends that a lesser spoliation sanction is appropriate.

The court is not persuaded by plaintiffs' argument that defendant can make an effective cross-examination of Mr.
Hawk thereby dissolving any prejudice of non-production. First, Mr. Hawk does not possess a detailed memory of the
examination of the photographs by plaintiffs' counsel. For example, he does not remember how many photographs he
viewed during the examination, and cannot describe in detail the photographs that he was shown. (Dkt. 202-5, Pg ID
313). Mr. Hawk also stated that he cannot remember whether the images he saw were hard copy prints, or whether he
viewed them on an electronic device. ( Id., Pg ID 321). Second, not being able to see the actual photographic images
strips the defendant of the opportunity to know what the photos in the array/line up looked like and how potentially
suggestive they were as related to defendant—e.g., what did the other men look like in the photographs? Were all of
the images of Mr. Matouk? Indeed, Mr. Hawk recalls that the images were of men from the chest up, so it would be
impossible to approximate height and weight. ( Id., Pg ID 237). Third, to the extent there were any markings on the
original images, defendant does not have access to the lost photos and thus has no way of cross-examining Mr. Hawk
regarding them.

Moreover, the court reiterates that the questioning of Mr. Hawk by plaintiffs' counsel came after the complaint had
been filed. The questioning also came four years after the incident in question where Mr. Hawk had given his initial
statement to the Grosse Pointe Farms Police Department and two years after he had given a statement to plaintiffs'
private investigator. There can be no question that plaintiffs knew that Mr. Hawk's testimony was critical to adding Mr.
Matouk as a defendant. In fact, plaintiffs did move to amend their complaint to add defendant one month after Mr.
Hawk's photo identification. The court finds that plaintiffs should not benefit from their failure to preserve the Google
images and RECOMMENDS that the appropriate sanction is to disallow plaintiffs from using any evidence stemming
from their failure to preserve these images, including disallowing Mr. Hawk's testimony about the images in any
manner.

The Court also RECOMMENDS that monetary sanctions are appropriate. Mr. Matouk is entitled to an award of
reasonable costs, including attorney fees associated with bringing this motion. The Court further recommends that Mr.
Matouk's counsel be directed to submit an affidavit within fourteen days of the date of the Court's order should this
recommendation be adopted, verifying the amount of expenses, including attorney fees, incurred by defendant in
bringing this motion; and that plaintiff be allowed seven days from service of the affidavit to file objections to the
amount of costs and fees requested by defendant.

IV. REVIEW
The parties to this action may object to and seek review of this Report and Recommendation, but are required to file
[*9] any objections within 14 days of service, as provided for in Federal Rule of Civil Procedure 72(b)(2) and Local
Rule 72.1(d). Failure to file specific objections constitutes a waiver of any further right of appeal. Thomas v. Arn, 474
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U.S. 140 , 106 S. Ct. 466 , 88 L. Ed. 2d 435 (1985); Howard v. Sec'y of Health and Human Servs., 932 F.2d 505 (6th
Cir. 1981). Filing objections that raise some issues but fail to raise others with specificity will not preserve all the
objections a party might have to this Report and Recommendation. Willis v. Sec'y of Health and Human Servs., 931
F.2d 390 , 401 (6th Cir.1991); Smith v. Detroit Fed'n of Teachers Local 231, 829 F.2d 1370 , 1373 (6th Cir. 1987).

Any objections must be labeled as "Objection No. 1," "Objection No. 2," etc. Any objection must recite precisely the
provision of this Report and Recommendation to which it pertains. Not later than 14 days after service of an objection,
the opposing party may file a concise response proportionate to the objections in length and complexity. Fed.R.Civ.P.
72(b)(2) , Local Rule 72.1(d). The response must specifically address each issue raised in the objections, in the same
order, and labeled as "Response to Objection No. 1," "Response to Objection No. 2," etc. If the Court determines that
any objections are without merit, it may rule without awaiting the response.

Date: November 22, 2016

/s/ Stephanie Dawkins Davis

Stephanie Dawkins Davis

United States Magistrate Judge
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UNITED STATES DISTRICT COURT FOR THE SOUTHERN DISTRICT OF NEW YORK

TIFFANY HSUEH, Plaintiff, -against- THE NEW YORK STATE DEPARTMENT OF FINANCIAL SERVICES a/k/a THE
DEPARTMENT OF FINANCIAL SERVICES and ABRAHAM GUEVARA, Defendants.

15 Civ. 3401 (PAC)

March 31, 2017, Filed March 31, 2017, Decided

For Tiffany Hsueh, Plaintiff: Joshua Paul Frank, LEAD ATTORNEY, Dorina Cela, Phillips & Associates, Attorney at
law, PLLC, New York, NY.

For The New York State Department of Financial Services, also known as The Department of Financial Services,
Abraham Guevara, Defendants: Eva Lenore Dietz, LEAD ATTORNEY, Office of the New York State Attorney General,
New York, NY.

PAUL A. CROTTY, United States District Judge.

PAUL A. CROTTY

OPINION & ORDER
HONORABLE PAUL A. CROTTY, United States District Judge:

Plaintiff Tiffany Hsueh brings this action pursuant to Title VII of the Civil Rights Act of 1964 and the Ncw York City
Human Rights Law against the New York State Department of Financial Services (the "DFS") and Abraham Guevara
(together, "Defendants"), in connection with Guevara's alleged sexual harassment of Hsueh. Hsueh admitted at her
deposition that she had recorded a relevant conversation, but had since deleted it. The DFS thereafter filed a motion
for spoliation sanctions, requesting dismissal of Hsueh's claim or an adverse inference. For the reasons stated below,
the Court grants the DFS's motion for spoliation sanctions and determines that an adverse inference is the appropriate
remedy.

BACKGROUND
Hsueh alleges that Guevara, her former co-worker at the DFS, began to sexually harass her in January 2014. See
Am. Compl. ¶ 17. She contends that she raised Guevara's conduct with supervisors and others at the DFS starting in
July 2014, but that even though Guevara was warned to stay away from her, he continued to approach and contact
her. See id. ¶¶ 27-34. Around August 8, 2014, Hsueh alleges she filed a formal sexual harassment complaint with
Human Resources. See id. ¶ 34. She asserts that she was excluded from the subsequent investigation, and that when
she tried to follow up, Allison Clavery of Human Resources failed to take Hsueh's allegations seriously. See id. ¶ 36.
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For example, Clavery allegedly told Hsueh to "stay quiet, . . . admonish[ing] [Hsueh] to 'stay quiet' approximately a
dozen times." Id. She also alleges that at the time of the Complaint "DFS ha[d] not informed Plaintiff about anything
regarding its investigation despite her requests to be apprised of the findings." Id. ¶ 37. Guevara retired in September
2014. Id. ¶ 35.

On February 2, 2015, Hsueh's attorney, Joshua P. Frank, sent the DFS a letter advising that his office "represents
Tiffany Hsueh regarding claims of sexual harassment and gender discrimination against" the DFS and Guevara. See
Declaration of Eva L. Dietz ("Dietz Decl."), Dkt. 45, at 6.1 Attached to the letter was a draft complaint Frank described
as "set[ting] forth a detailed recitation of the facts alleged." Id. Frank stated that the "letter is being sent preliminarily to
a lawsuit in a good faith attempt to resolve this matter" and also advised the DFS "that it is extremely important that all
documents [*2] and surveillance footage maintained by the [DFS] relating to this matter be immediately protected from
destruction and preserved." Id.

Hsueh filed discrimination charges against the DFS with the Equal Employment Opportunity Commission ("EEOC"),
and on April 7, 2015, the EEOC sent Hsueh a Notice of Right to Sue. Compl. ¶ 5;  id. at 12. Hsueh initiated this action
against the DFS and Guevara on May 1, 2015. Id. She seeks damages for losses resulting from the alleged unlawful
employment practices as well as "compensatory damages for mental, emotional and physical injury, distress, pain and
suffering and injury to her reputation."  Id. at 10.

On December 21, 2015, the DFS sent Hsueh a discovery request for "[a]ll documents concerning Plaintiff's physical
and/or emotional condition from January 1, 2005 through the present, including but not limited to documents
concerning any physical and/or emotional conditions for which Plaintiff was examined, diagnosed, treated or
counseled during that period." See Reply Declaration of Eva L. Dietz ("Reply Dietz Decl."), Dkt. 80, at 12. DFS also
requested that Hsueh "[i]dentify . . . all physicians, doctors, psychiatrists, psychologists, therapists, counselors, social
workers, case workers or other physical or mental health-care practitioners who have examined, diagnosed, treated or
counseled Plaintiff for any physical or mental condition from January 1, 2005 through the present," and "all hospitals,
clinics or other physical or mental health-care facilities at which Plaintiff has been examined, diagnosed, treated or
counseled for any physical or mental condition from January 1, 2005 through the present."  Id. at 20.

On January 25 and February 2, 2016, Hsueh responded to the DFS's requests. See  id. at 23, 37. She stated that she
"has provided a HIPAA authorization permitting the release of her medical records from July 2012 until the present
from Monika Jamrozek-Burra, LMHC-N.Y. Psychiatric Services, the only provider who has examined, diagnosed,
treated or counsel Plaintiff for emotional distress."  Id. at 34. She also stated that she "sought therapy" from Jamrozek-
Burra "following Defendant Guevara's sexual harassment."  Id. at 41.

Prior to Hsueh's April 20, 2016 deposition in this action, the DFS discovered an action Hsueh brought on July 5, 2011
in the Eastern District of New York in connection with an alleged false arrest that she claimed "resulted in extreme
emotional distress to [her]" (the "2011 Action"). See  id. at 58. The action was settled on February 28, 2012, with a
payment of $40,000 to Hsueh. See  id. at 63.

At her April 20, 2016 deposition, Hsueh stated that she had not, aside from the current case, had any emotional
problems, and that she had not seen any mental health counselors other than Jamrozek-Burra.  Id. at 69-70. After she
was shown her 2011 Action complaint, she stated that she had had emotional distress for at least three years in
connection with the arrest, and that she was in fact still distressed about the arrest. See  id. at 71-74. She also stated
that she did not believe she sought help for that emotional distress. See  id. at 74. The DFS thereafter [*3] requested,
and Hsueh later provided, documents relating to the 2011 Action. This included a letter written by Hsueh that stated
that she "had to struggle with . . . constant terror and continuous nightmares," that she "cried [herself] to sleep every
night," and that she "contemplated suicide for months after the assault."  Id. at 95-96. In her interrogatory responses in
the 2011 Action, Hsueh stated that she had "suffered psychological injury, including but not limited to, depression,
anxiety and post-traumatic stress as a direct result of [the arrest]," and that she was treated at the "Advanced Center
for Psych, 178 10 Wexford Terrace, Jamaica Estates, New York 11375.  Id. at 91. The DFS then obtained "plaintiff's
psychiatric records from the Advanced Center for Psychotherapy in late-June 2016."  Id. at 2.
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Also at her April 20, 2016 deposition, Hsueh initially stated that she did not think she had recorded any conversations
with Clavery, but conceded it was possible that she did. Dietz Decl. at 20. She eventually explained that she thought
she had recorded one meeting with Clavery in either December of 2015 or January of 2016, and that she deleted the
recording in "[e]ither the course of 2016 or 2015" because "the voice recording itself . . . was not very clear, so [she]
did not feel it was worth keeping."  Id. at 20-24.

On May 6, 2016, the DFS submitted a letter requesting a conference on a proposed motion for spoliation sanctions in
connection with Hsueh's deletion of the recording. Dkt. 37. On May 10, 2016, the Court held a conference. See Dkt.
41. The Court set a briefing schedule for the DFS's proposed spoliation sanctions motion: the DFS's motion was due
on June 13, 2016; Hsueh's response was due July 11, 2016; and the DFS's reply was due July 25, 2016. See id.

On June 13, 2016, the DFS filed its motion for spoliation sanctions against Hsueh. Dkt. 44. Guevara joined in the
DFS's motion on July 8, 2016. Dkt. 51. On July 11, 2016—the day Hsueh's opposition to the spoliation sanctions
motion was due—Frank submitted a letter to the Court advising that "I received an e-mail from my client at 10:16 p.m.
last evening, which contained an audio recording attachment of a meeting between my client and Allison Clavery."
Dkt. 53. Frank noted that "the e-mail indicated that the recording had been recovered with the help of Plaintiff's
husband." Id. Frank stated that he was "awaiting any further instructions with regard to Defendant DFS's motion." Id.

The DFS responded to Frank's letter the same day it was filed, and requested that discovery be reopened2 and that
Hsueh and her husband be required to sit for depositions regarding the recording. See Dkt. 54. The DFS also argued
that Hsueh should have to testify regarding her mental health history as the DFS had only received materials relating
to it "over the past few weeks, despite requesting them back in December 2015." Id. Finally, the DFS requested costs
associated with the depositions and the spoliation sanctions motion. Id. Guevara also submitted a letter "respectfully
requesting] that the Court decide the pending motion, permit a continued deposition of the plaintiff concerning [*4] the
recorded conversation, and impose monetary sanctions upon plaintiff in the costs and attorney's fees of the instant
motion." Dkt. 55.

On July 12, 2016, the Court ordered that discovery be reopened for 90 days to allow Defendants to depose Hsueh
and her husband regarding the recording, and to depose Hsueh regarding "any other discovery [Hsueh] made, post
discovery cutoff (e.g. past mental health history)." Dkt. 56. The Court reserved the right to impose attorney's fees and
costs in connection with the reopened discovery and "the right to impose further sanctions should DFS's spoliation
motion be granted." Id. The Court also ordered that "[t]he spoliation motion may be revised and supplemented after
reopened discovery is concluded." Id.

Hsueh and her husband, Andrew Joe, were deposed on September 9 and 16, 2016, respectively. See Declaration of
Joshua P. Frank, Esq. (Dkt. 78) at ¶ 3. Joe explained that he was able to recover the recording from a hard drive he
uses to back up his and Hsueh's computers. Supplemental Declaration of Eva L. Dietz ("Supp. Dietz Decl.") (Dkt. 66)
at 57.

On November 7, 2016, the DFS submitted a letter and two declarations in support of its spoliation sanctions motion.
Dkt. 65-67. On November 14 and 16, 2016, the Court set the deadline for Hsueh's opposition to the DFS's spoliation
sanctions motion for December 14, 2016, and Defendants' replies for January 6, 2017. Dkt. 69, 71. On December 13,
2016, Hsueh filed her opposition to the spoliation sanctions motion. Dkt. 76-78. On January 5, 2017, the DFS and
Guevara submitted their replies. Dkt. 79-82.

DISCUSSION
I. Applicable Legal Standard
Hsueh takes the position that the instant motion is governed by Fed. R. Civ. P. 37(e) . The Court may impose
spoliation sanctions pursuant to Fed. R. Civ. P. 37(e) "[i]f electronically stored information that should have been
preserved in the anticipation or conduct of litigation is lost because a party failed to take reasonable steps to preserve
it, and it cannot be restored or replaced through additional discovery." Where the party that failed to preserve the
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electronically stored information ("ESI") "acted with the intent to deprive another party of the information's use in the
litigation," the Court may "instruct the jury that it may or must presume the information was unfavorable to the party" or
"dismiss the action or enter a default judgment." Fed. R. Civ. P. 37(e)(2) .

Defendants contend that it is unclear that Rule 37(e) applies here. First, they argue that the audio recording might not
be ESI. See DFS Br. (Dkt. 46) at 8 n.2; Guevara Br. (Dkt. 51) at 3 n.3. The Court disagrees. The recording was made
using a digital recorder, and was saved in a digital format. Supp. Dietz Decl. at 48. Other district courts have applied
Rule 37(e) to audio recordings stored electronically, see Brackett v. Stellar Recovery, Inc., 15 Civ. 24, 2016 U.S. Dist.
LEXIS 45894 , [2016 BL 107251], 2016 WL 1321415 , at *1-2 (E.D. Tenn. Feb. 24, 2016); Savage v. City of
Lewisburg, Tenn., 10 Civ. 0120, 2014 U.S. Dist. LEXIS 167276 , [2014 BL 338980], 2014 WL 6827329 , at *2 (M.D.
Tenn. Dec. 3, 2014); see alsoCommittee Notes to the 2006 Amendment to Fed. R. Civ. P. 34 ("The wide variety of
computer systems currently in use, and the rapidity of technological change, counsel against a limiting or precise
definition of electronically stored information."), and the Court can think [*5] of no reason why a digital audio recording
would not be ESI.

The DFS also argues that Rule 37(e) applies only to situations where "a party failed to take reasonable steps to
preserve" ESI; not to situations where, as here, a party intentionally deleted the recording. See DFS Br. at 8 n.2. This
makes sense. The Committee Notes to the 2015 Amendment to Rule 37 explain that Rule 37(e) is meant to address
"the serious problems resulting from the continued exponential growth in the volume of ESI as well as "excessive
effort and money" that litigants have had to expend to avoid potential sanctions for failure to preserve EST. See also
Cat3, LLC v. Black Lineage, Inc., 164 F. Supp. 3d 488 , 495 (S.D.N.Y. 2016) (Rule 37(e) "was adopted to address
concerns that parties were incurring burden and expense as a result of overpreserving data, which they did because
they feared severe spoliation sanctions"). These considerations are not applicable here. It was not because Hsueh
had improper systems in place to prevent the loss of the recording that the recording no longer existed on her
computer; it was because she took specific action to delete it. The Court therefore concludes that Rule 37(e) does not
apply.

Because Rule 37(e) does not apply, the Court may rely on its inherent power to control litigation in imposing spoliation
sanctions. See West v. Goodyear Tire & Rubber Co., 167 F.3d 776 , 779 (2d Cir. 1999); Cat3, 164 F. Supp. 3d at 497
. "A party seeking an adverse inference instruction based on the destruction of evidence must establish (1) that the
party having control over the evidence had an obligation to preserve it at the time it was destroyed; (2) that the records
were destroyed with a culpable state of mind; and (3) that the destroyed evidence was relevant to the party's claim or
defense such that a reasonable trier of fact could find that it would support that claim or defense." Chin v. Port Auth.
of N.Y & N.J., 685 F.3d 135 , 162 (2d Cir. 2012) (alteration omitted). "If these elements are established, a district court
may, at its discretion, grant an adverse inference jury instruction insofar as such a sanction would serve the threefold
purpose of (1) deterring parties from destroying evidence; (2) placing the risk of an erroneous evaluation of the
content of the destroyed evidence on the party responsible for its destruction; and (3) restoring the party harmed by
the loss of evidence helpful to its case to where the party would have been in the absence of spoliation." Id . (internal
quotation marks and alterations omitted).

II. Produced Recording
Hsueh does not dispute that she should have preserved the recording (or that she failed to take reasonable steps to
preserve it). Instead, she argues that because the recording has been restored or replaced, no sanctions are
warranted. She states that "[t]he copy of the recording my husband found is a complete copy of the recording I made."
Declaration of Plaintiff Tiffany Hsueh in Opposition to DFS's Motion for Spoliation Sanctions ("Hsueh Decl.") (Dkt. 77)
¶ 5. Hsueh's argument is unpersuasive for several reasons.

First, Hsueh conceded in her first deposition that she "didn't listen to the whole thing. [She] listened to the first few
minutes . . . ." [*6] Dietz Decl. at 26. Thus, it is not clear how Hsueh can conclude that the copy found by her husband
is a complete copy of the original recording.

Second, the recording is only approximately 10 minutes long, yet the meeting appears to have lasted approximately
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45 minutes. Declaration of Allison Clavery ("Clavery Decl.") (Dkt. 67) ¶ 3. The recording also appears to cut off mid-
sentence. See Supp. Dietz Decl. at 29. Hsueh testified in her second deposition that she believed the recording might
have cut off where it did because "[t]hat's as far as the space on [her] recorder had."  Id. at 40. But there is no way to
confirm Hsueh's belief. She donated the recording device,  id. at 48, and she does not know what the recording
device's capacity was,  id. at 49.

Third, Hsueh's husband, "who works in the field of information technology," Hsueh Decl. ¶ 4, conceded that he cannot
be sure the recording is the full recording, see Supp. Dietz Decl. at 60.

Thus, there is good reason to conclude that the produced recording is incomplete.

III. Intent/State of Mind
Hsueh asserts that the reason she deleted the recording was because she "could barely hear it, and [she] was also
nervous if it was legal to record without permission." Supp. Dietz Decl. at 46. She also asserts that "[a]t her deposition,
she admitted to making the recording; she did not deny its existence." Opp'n at 5. She therefore argues that sanctions
are inappropriate because when she deleted the recording, she did not act "with the intent to deprive another party of
the information's use in the litigation." Fed. R. Civ. P. 37(e) . The Court does not agree. As an initial matter, Hsueh
cites to Rule 37(e) , which is inapplicable here. But even if Rule 37(e) applied, the Court would still conclude that
Hsueh acted with the intent to deprive the Defendants the use of the recording.

Hsueh's explanation that she "could barely hear" the recording when she deleted it is seriously undermined by the fact
that she agreed she could hear the recording when it was played during her second deposition. See Supp. Dietz Decl.
at 47. And Hsueh only offered her explanation that she deleted the recording because of legal concerns at her second
deposition, not at her first. See Supp. Dietz Decl. at 6. It therefore appears that she came up with this explanation
after the fact.

Hsueh also omits that during her first deposition, she initially did not admit that she recorded any conversation with
Clavery:

Q: Did you ever record these conversations with Ms. Clavery?

A: No, I don't believe so.

Q: You don't believe so, or do you know?

A: I don't think so.

Q: Is it possible that you recorded conversations with Ms. Clavery?

A: It is possible.

Q: Were you recording conversations that you had with Ms. Clavery?

A: I don't remember. And like I deleted and lost a bunch of stuff in my files. It has been two years. I only found my
health insurance records yesterday. Otherwise I would have given them to Josh before, so I might have recorded
something. Dietz. Decl. at 20-21.

The transcript of the produced recording does not show Clavery telling Hsueh to "stay quiet" or clearly failing to take
Hsueh's allegations seriously. See Supp. Deitz Decl. at 22-30. In light [*7] of this and the unconvincing reasons
Hsueh has given for deleting the recording, the Court concludes that Hsueh deleted the recording to prevent the DFS
from using it during the litigation.3 Thus, Hsueh acted in bad faith in deleting the recording.
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IV. Relief
Under either Rule 37(e) and the Court's inherent authority, an adverse inference is the appropriate remedy in light of
the Court's findings. Hsueh was under an obligation to preserve the recording; the recording was undoubtedly highly
relevant to Hsueh's claim against the DFS; and Hsueh acted in bad faith, and with an intent to deprive the DFS of the
use of the recording, in deleting it.

Defendants also seek attorney's fees and costs in connection with bringing the spoliation sanctions motion and
conducting reopened discovery. Hsueh disputes the appropriateness of fees and costs for re-opened discovery "as
the vast majority of the discovery focused on Plaintiff's past mental health," but does not argue that fees and costs are
inappropriate for the spoliation sanctions motion. See Opp'n at 6. The Court concludes, however, that Hsueh's failure
to disclose information relating to her past mental health was done in bad faith. It does not seem reasonable that
Hsueh forgot that she previously experienced emotional distress given that she brought a lawsuit specifically seeking
damages for emotional distress, and given that she stated that she "contemplated suicide for months after" the arrest.
See Reply Dietz Decl. at 96. Nor does Plaintiff attempt to offer any justification for her failure to disclose information
relating to her prior mental health. The Court therefore determines that Defendants are entitled to their attorney's fees
and costs incurred in bringing the instant motion and in reopening discovery.

CONCLUSION
The Court grants the DFS's motion for spoliation sanctions. Defendants must submit documentation detailing their
costs and attorney's fees associated with the spoliation sanctions motion as well as reopened discovery. The Clerk of
Court is directed to close the motion at docket number 44.

Dated: New York, New York

March 31, 2017

SO ORDERED

/s/ Paul A. Crotty

PAUL A. CROTTY

United States District Judge

fn 1

The exhibits to Dietz's declarations are combined in the same file as the declarations, and are not filed as separate
docket entries. The Court therefore refers to the page numbers generated by the Case Management/Electronic
Case Filing system in citing to Dietz's declarations.

fn 2

Fact discovery had closed on April 29, 2016. Dkt. 26.

fn 3

Although not raised in support of her argument that she did not intend to deprive the DFS of the use of the
recording, it bears noting that Hsueh states "I did not make the recording with the intention of bringing a lawsuit
against my employer. I made the recording primarily to protect myself from retaliation after hearing rumors that was
at fault for Abraham Guevara's sexual harassment." Hsueh Decl. ¶ 2. Hsueh also stated at her first deposition that
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she made the recording to protect herself from retaliation from "[Clavery] herself, DFS." Dietz Decl. at 21-22. The
Court finds these assertions to be unsupported. Hsueh offers no explanation for how or why Clavery would have
retaliated against her. Nor is there any explanation for why Hsueh thought recording a conversation with Clavery
would protect her against retaliation. Instead, the facts support the conclusion that Hsueh recorded the
conversation for purposes of this litigation. The recording was made on January 15,2015, see Clavery Decl. ¶ 2, at
which time Hsueh would have hired, or at least would have contemplated hiring, counsel in order for counsel to
have sent a draft of the complaint to the DFS by February 2,2015, see also Dietz Decl. at 57 (Hsueh hired her
attorney in "December 2014 or January 2015"). And Hsueh stated at her first deposition that she was recording her
conversation with Clavery "[b]ecause . . . I do not feel she was responding appropriately to my harassment
complaints" and "[b]ecause it would show what exactly she was saying her actions and -- but everything she was
telling me. Like telling me again to stay silent and be quiet." Dietz Decl. at 21.
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resulting from the continued exponential growth in the volume of ESI as well
as "excessive effort and money" that litigants have had to expend to avoid
potential sanctions for failure to preserve EST.  See also Cat3,   LLC v. Black
Lineage, Inc. ,  164 F. Supp. 3d 488  ,  495  (S.D.N.Y. 2016) (  Rule 37(e) 
"was adopted to address concerns that parties were incurring burden and
expense as a result of overpreserving data, which they did because they
feared severe spoliation sanctions"). These considerations are not applicable
here. It was not because Hsueh had improper systems in place to prevent the
loss of the recording that the recording no longer existed on her computer;
it was because she took specific action to delete it. The Court therefore
concludes that  Rule 37(e)  does not apply.
...
 
..
 
 
Because  Rule 37(e)  does not apply, the Court may rely on its inherent
power to control litigation in imposing spoliation sanctions.  See   West v.
Goodyear Tire & Rubber Co. ,  167 F.3d 776  ,  779  (2d Cir. 1999); Cat3, 
164 F. Supp. 3d at 497  . "A party seeking an adverse inference instruction
based on the destruction of evidence must establish (1) that the party having
control over the evidence had an obligation to preserve it at the time it was
destroyed; (2) that the records were destroyed with a culpable state of mind;
and (3) that the destroyed evidence was relevant to the party's claim or
defense such that a reasonable trier of fact could find that it would support
that claim or defense."  Chin v. Port Auth. of N.Y & N.J. ,  685 F.3d 135  , 
162  (2d Cir. 2012) (alteration omitted). "If these elements are established, a
district court may, at its discretion, grant an adverse inference jury instruction
insofar as such a sanction would serve the threefold purpose of (1) deterring
parties from destroying evidence; (2) placing the risk of an erroneous
evaluation of the content of the destroyed evidence on the party responsible
for its destruction; and (3) restoring the party harmed by the loss of evidence
helpful to its case to where the party would have been in the absence of
spoliation."   Id .  (internal quotation marks and alterations omitted).
...

3 Cited , (See)   Savage v. City of Lewisburg, No. 1:10-0120,
2014 BL 338980, 125 FEP Cases 783 (M.D.
Tenn. Dec. 03, 2014)  

   
Defendants contend that it is unclear that Rule 37(e) applies here. First, they
argue that the audio recording might not be ESI.  See  DFS Br. (Dkt. 46) at 8
n.2; Guevara Br. (Dkt. 51) at 3 n.3. The Court disagrees. The recording was
made using a digital recorder, and was saved in a digital format. Supp. Dietz
Decl. at 48. Other district courts have applied Rule 37(e) to audio recordings
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stored electronically,  see   Brackett v. Stellar Recovery, Inc. , 15 Civ. 24, 
2016 U.S. Dist. LEXIS 45894  , [  2016 BL 107251 ], 2016 WL 1321415 ,
at *1-2 (E.D. Tenn. Feb. 24, 2016);  Savage v. City of Lewisburg, Tenn. , 10
Civ. 0120,  2014 U.S. Dist. LEXIS 167276  , [  2014 BL 338980 ], 2014 WL
6827329 , at *2 (M.D. Tenn. Dec. 3, 2014);  see also Committee Notes to
the 2006 Amendment to  Fed. R. Civ. P. 34  ("The wide variety of computer
systems currently in use, and the rapidity of technological change, counsel
against a limiting or precise definition of electronically stored information."),
and the Court can think of no reason why a digital audio recording would not
be ESI.
...

4 Cited , Quoted   Chin v. Port Auth. of N.Y. & N.J., 685 F.3d
135, 115 FEP Cases 720 (2d Cir. 2012)  

   
Because  Rule 37(e)  does not apply, the Court may rely on its inherent
power to control litigation in imposing spoliation sanctions.  See   West v.
Goodyear Tire & Rubber Co. ,  167 F.3d 776  ,  779  (2d Cir. 1999); Cat3, 
164 F. Supp. 3d at 497  . "A party seeking an adverse inference instruction
based on the destruction of evidence must establish (1) that the party having
control over the evidence had an obligation to preserve it at the time it was
destroyed; (2) that the records were destroyed with a culpable state of mind;
and (3) that the destroyed evidence was relevant to the party's claim or
defense such that a reasonable trier of fact could find that it would support
that claim or defense."  Chin v. Port Auth. of N.Y & N.J. ,  685 F.3d 135  , 
162  (2d Cir. 2012) (alteration omitted). "If these elements are established, a
district court may, at its discretion, grant an adverse inference jury instruction
insofar as such a sanction would serve the threefold purpose of (1) deterring
parties from destroying evidence; (2) placing the risk of an erroneous
evaluation of the content of the destroyed evidence on the party responsible
for its destruction; and (3) restoring the party harmed by the loss of evidence
helpful to its case to where the party would have been in the absence of
spoliation."   Id .  (internal quotation marks and alterations omitted).
...

5 Cited , (See)   West v. The Goodyear Tire & Rubber Co.,
167 F.3d 776 (2d Cir. 1999)  

   
Because  Rule 37(e)  does not apply, the Court may rely on its inherent
power to control litigation in imposing spoliation sanctions.  See   West v.
Goodyear Tire & Rubber Co. ,  167 F.3d 776  ,  779  (2d Cir. 1999); Cat3, 
164 F. Supp. 3d at 497  . "A party seeking an adverse inference instruction
based on the destruction of evidence must establish (1) that the party having
control over the evidence had an obligation to preserve it at the time it was
destroyed; (2) that the records were destroyed with a culpable state of mind;
and (3) that the destroyed evidence was relevant to the party's claim or
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defense such that a reasonable trier of fact could find that it would support
that claim or defense."  Chin v. Port Auth. of N.Y & N.J. ,  685 F.3d 135  , 
162  (2d Cir. 2012) (alteration omitted). "If these elements are established, a
district court may, at its discretion, grant an adverse inference jury instruction
insofar as such a sanction would serve the threefold purpose of (1) deterring
parties from destroying evidence; (2) placing the risk of an erroneous
evaluation of the content of the destroyed evidence on the party responsible
for its destruction; and (3) restoring the party harmed by the loss of evidence
helpful to its case to where the party would have been in the absence of
spoliation."   Id .  (internal quotation marks and alterations omitted).
...
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UNITED STATES DISTRICT COURT FOR THE DISTRICT OF COLUMBIA

UNITED STATES OF AMERICA, ex. rel. Louis Scutellaro, Plaintiff, v. CAPITOL SUPPLY, INC., Defendant.

Civil Action No. 10-1094 (BAH)

April 19, 2017, Filed April 19, 2017, Decided

For LOUIS SCUTELLARO, United States of America ex rel., Plaintiff: H. Vincent McKnight, Jr., LEAD ATTORNEY,
SANFORD HEISLER, LLP, Washington, DC; John R. Thomas, Jr., LEAD ATTORNEY, GENTRY LOCKE, Roanoke,
VA.

For CAPITOL SUPPLY, INC., Defendant: Michael Bhargava, LEAD ATTORNEY, CHADBOURNE & PARKE, LLP,
Washington, DC; Adam J. Hodkin, PRO HAC VICE, HODKIN STAGE, Boca Raton, FL.

For UNITED STATES OF AMERICA, Intervenor: Darrell C. Valdez, LEAD ATTORNEY, U.S. ATTORNEY'S OFFICE,
Civil Division, Washington, DC; John H. Spittell, LEAD ATTORNEY, U.S. ATTORNEY'S OFFICE FOR THE DISTRICT
OF COLUMBIA, Washington, DC.

BERYL A. HOWELL, Chief United States District Judge.

BERYL A. HOWELL

MEMORANDUM OPINION
The relator, Louis Scutellaro, brings this lawsuit against the defendant, Capitol Supply, Inc., pursuant to the qui tam
provision of the False Claims Act ("FCA"), 31 U.S.C. § 3730(b)(1) , alleging that the defendant falsely certified that the
products it sold to federal agencies were manufactured in compliance with the Trade Agreements Act ("TAA"), 19
U.S.C. §§ 2501 et seq., and Buy American Act ("BAA"), 41 U.S.C. §§ 8301 et seq., which together require that
products sold to the government come only from designated countries.1 Rel.'s First Am. Compl. ("Rel.'s FAC") ¶¶
10-20, ECF No. 27. The relator contends that thousands of the products sold by the defendant to the U.S. government
came from non-designated countries. The United States intervened with respect to Fellowes brand document
shredders, pursuant to 31 U.S.C. § 3730(b)(4)(A) . See generally U.S. First Am. Compl. in Partial Intervention ("U.S.
FAC"), ECF No. 31.

Thus far, this litigation has spanned seven years. The relator filed his initial complaint in June 2010, see generally
Rel.'s Compl., ECF No. 1, and the government subsequently served the defendant with two subpoenas duces tecum,
in 2010 and 2011, to obtain country of origin ("COO") information for products sold by the defendant to federal
agencies. U.S. Pet. Summ. Enf. OIG Subpoena ("U.S. Pet."), Ex. 1, Decl. of Crystal Johnson, Special Agent, OIG
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("Johnson Decl.") ¶¶ 10, 12, Misc. No. 13-373 (BAH), ECF No. 1-1. The defendant, however, failed to comply fully with
the subpoenas, leading this Court to grant the government's Petition for Summary Enforcement of the subpoenas.
See generally Order Granting U.S. Pet., No. 13-mc-373-BAH, ECF No. 17; see also generally United States v. Capitol
Supply, Inc. ("Capitol Supply"), 27 F. Supp. 3d 91 (D.D.C. 2014). When the defendant's failure to comply with the
subpoenas persisted, the government moved for sanctions, and this Court entered a Conditional Order of Contempt
against the defendant on August 6, 2014. See generally Order Granting in Part and Denying in Part U.S. Mot.
Sanctions ("Civil Contempt Order"), No. 13-mc-373-BAH, ECF No. 27. Ultimately, the defendant filed a certification
conceding that it had retained no COO information responsive to the subpoenas prior to July 2009 and only
incomplete information thereafter. Def.'s Supp. Cert. at 1, Feb. 27, 2015, ECF No. 72-1. Discovery was then
temporarily stayed for mediation, see Minute Order (dated Aug. [*2] 3, 2015), which proved unsuccessful.

The stay having been lifted, see Minute Order (dated Feb. 8, 2016), the parties have now filed a total of five motions.
First, the relator and the government have each filed a motion for an adverse inference. See generally Relator's Mot.
Adverse Inference ("Rel.'s Mot. Adv. Inf."), ECF No. 93; U.S. Mot. Adverse Inference ("U.S. Mot. Adv. Inf."), ECF No.
95. Second, the defendant has filed a motion for summary judgment predicated on the public disclosure bar. See
Def.'s Supp. Mot. Summ. J. ("Def.'s MSJ"), ECF No. 92. The relator and the government also have each moved for
summary judgment. U.S. Mot. Summ. J. ("U.S. MSJ"), ECF No. 94; Rel.'s Mot. Summ. J. ("Rel.'s MSJ"), ECF No. 96.
For the reasons set forth below, the motions for adverse inference are granted, and all three motions for summary
judgment are denied.

I. BACKGROUND
Given the longevity of this litigation, the procedural history is described after setting out the facts pertinent to the
pending motions, which facts have also been summarized in a prior opinion. See Capitol Supply, 27 F. Supp. 3d 91 ,
93-94 (D.D.C. 2014).

A. Factual History
1. The Defendant's Business with the Federal Government
The defendant offers for sale to the federal government nearly one million products from thousands of manufacturers
under various Federal Supply Schedule contracts with the General Services Administration ("GSA") through the GSA
Advantage! website. Def.'s Opp'n U.S. Pet., Ex. 1, Decl. of Robert Steinman Supp. Opp'n U.S. Pet. ("Steinman
Decl.") ¶¶ 2-3, Misc. No. 13-373 (BAH), ECF No. 8-1.2 The defendant obtained its first contract with GSA in 1985 and,
by 1996, the federal government was its primary source of business. Rel.'s SMF ¶¶ 8-9. As of April 2016, the
defendant held eight federal contracts, six of which are GSA contracts. See Def.'s Omnibus Stmt. Genuine Issues of
Material Fact ("Def.'s SMF") ¶ 9, ECF No. 114. During the pendency of this litigation, the government has renewed
seven of the defendant's contracts, and awarded the defendant two new contracts. Id. ¶ 11.

The defendant entered into one of these contracts with GSA, Multiple Award Schedule Contract No. GS-02F-0100N,
U.S. MSJ, Ex.1A, MAS Contract 0100N, ECF No. 94-3, on January 6, 2003. The contract, which permits the
defendant to advertise and sell certain office supplies to various federal agencies through the GSA Advantage!
website, is governed by specific regulations and provisions of the Federal Acquisition Regulation ("FAR"). These
regulations require, inter alia, that all vendors selling products to federal agencies retain records regarding the COO of
each of their products. MAS Contract 0100N at 64 (incorporating 48 C.F.R. § 52.225-5 ); Def.'s Am. Answer ¶ 10, ECF
No. 54-1; Johnson Decl. ¶ 8a. Under the FAR applicable to MAS Contract 0100N, the defendant certifies that each
"end product" sold is TAA compliant. See MAS Contract 0100N at 84-86; Def.'s SMF ¶ 6; see also 48 C.F.R. §
52.225-6(a) ("The offeror certifies that each end product, except those listed in paragraph (b) of this provision, is a
U.S.-made or designated country end product, as defined in the clause of this solicitation entitled 'Trade
Agreements.'"); 48 C.F.R. § 52.225-5(b) ("The Contractor shall deliver under this contract only U.S.-made or
designated country end products except to the [*3] extent that, in its offer, it specified delivery of other end products in
the provision entitled 'Trade Agreements Certificate.'"). In its invoices, however, the defendant does not expressly
certify the COO for its products, or, for that matter, compliance with the TAA. Def.'s SMF ¶¶ 19-20.
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Under MAS Contract 0100N, the defendant sold a variety of office supplies, including document shredders
manufactured by Fellowes, Inc. ("Fellowes"), to a number of federal agencies through the GSA Advantage! website.
U.S. FAC ¶¶ 8; Def.'s Am. Answer ¶ 8. The defendant obtained the goods from several suppliers, none of which
expressly certified that the Fellowes document shredders were TAA compliant. See, e.g., U.S. MSJ, Ex. 6, United
Stationers' Letter of Supply, ECF No. 94-9; id., Ex. 8, Tech Data Terms & Conditions of Sale, ECF No. 94-11; id., Ex.
7, Ingram Micro Letter of Supply and accompanying Fellowes Letter of Supply ("Ingram Micro Letter of Supply"), ECF
No. 94-10.3

2. The Defendant's Tracking of COO Data
According to the defendant, its "computer system and management of COO information has significantly evolved over
time." Def.'s SMF ¶ 21. When the defendant entered the office-products business in 2003, its only supplier was United
Stationers. Id. ¶ 23. The original price list was compiled in a spreadsheet and a "rudimentary database in Microsoft
Access was developed." Id. ¶ 24. United Stationers provided the defendant with COO data "approximately four times
per year," and, accordingly, the defendant manually updated its COO information on a quarterly basis in the Microsoft
Access database. Id. ¶¶ 25, 29.

Sometime in 2005 or 2006, over the course of more than one year, the defendant migrated its COO files from
Microsoft Access to a more automated system housed on an "SQL Server." Id. ¶ 30. In order to track the COO of
products offered for sale, suppliers transmitted the COO "data feeds" to the SQL server directly. Rel.'s MSJ, Ex. 4,
Dep. of Stuart Fox ("Fox Dep.") at 38-40, ECF No. 96-8.4 The vendors had different "update schedules," and some
information was updated "daily, some weekly, some monthly, some quarterly, and some only when [the vendor] sent
[the defendant] new pricing." Def.'s SMF ¶ 31. According to the defendant, if a product was TAA non-compliant, the
system was designed to prevent that product from being either advertised or sold through the GSA Advantage!
website. Fox Dep. at 141:14-142:5; see also Def.'s SMF ¶ 33 ("When non-compliant COO information was detected
(whether from a manufacture [sic], vendor, or the GSA itself), Capitol would seek a contract modification to have the
product removed from the schedule and the GSA website."). The defendant later asserts, however, that under this
system, "even though a product with non-compliant COO information may be listed for sale on the GSA website,
if/when the product is ordered through the GSA website, Capitol's internal system will not process the sale because
such products are identified as unavailable." Def.'s SMF ¶ 37. Given the differing descriptions of the defendant's
handling of non-compliant products, the record is unclear whether the company's system actually prevents non-
compliant products from [*4] being listed for sale on the GSA Advantage! website or from being sold.

Before June or July 2009, the historical COO data for the products offered for sale by the defendant under its GSA
contracts was not retained in the system. Def.'s Supp. Cert. at 1; see also Steinman Decl. ¶ 6. Instead, it was
overwritten as new data came in from each of the defendant's suppliers. Def.'s Supp. Cert. at 1; see also Steinman
Decl. ¶ 6; Fox Dep. at 51-55. From July 2009 to November 2010, the defendant transitioned to a new system whereby
COO information was "tracked by vendor and a history of what a vendor indicated was the COO was preserved on
each update." Def.'s SMF ¶ 35. Although the defendant explains that this transition was prompted because it learned
that suppliers often had "conflicting COO information," id. ¶ 34, the defendant's IT contractor, Stuart Fox, testified that
the defendant began retaining COO information in response to the September 2010 subpoena "just to be safe," Fox
Dep. at 53:13-55:20.5 Thereafter, in December 2010, the defendant created a "country of origin history table" that
preserved COO information from the "data feeds" received from its suppliers.  Id. at 69:17-72:16; see also Steinman
Decl. ¶ 6. The defendant does not explain why it waited until 2009 to retain COO data when GSA began notifying the
defendant about issues with the company listing non-compliant products on the GSA Advantage! website as early as
2005. See infra Part I.A.4.

3. GSA Contractor Assistance Visits
Pursuant to the defendant's contracts, Industrial Operations Analysts ("IOAs") from the GSA conduct regularly
scheduled "Contractor Assistance Visits" ("CAVs"). Def.'s SMF ¶ 42. According to the GSA, "a CAV serves several
purposes: to clarify the terms and conditions of the subject contract; to assist with contractor questions and concerns;
to identify potential problems; to gather contractor performance data; and to verify processes including the contractor's
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sales tracking system, trade agreements, and other key contract requirements." Id. ¶ 44 (citing id., Ex.3, GSA's New
Contractor Orientation PowerPoint dated August 2012 ("GSA PowerPoint") at 11, ECF No. 114-3). Following a CAV, a
"Report Card" is issued to the contractor based on observations made during the visit. SeeGSA PowerPoint at 13. The
GSA explains that a Report Card is a "'snap-shot' in time of [the contractor's] Multiple Award Schedule contract after a
[CAV]" and "deals directly with performance against some of the main MAS Terms and Conditions."  Id. at 14.

Tom Brady, the GSA Director of the Supply Management Division, testified that "[i]n part, the CAV visit evaluates
record retention practices." Dep. of Tom Brady ("Brady Dep.") at 72:12-14, ECF No. 102. Mr. Brady stated that
"maintenance of COO information [is] a key contract requirement."  Id. at 73:20-22. IOAs who conducted CAVs of the
defendant were advised that the defendant did not retain historical COO information for every product, at least until
approximately 2009 or 2010. Def.'s SMF ¶ 57. For every Report Card in the record, ranging in date from 2007 through
2014, one IOA, Wendy Springer, who worked in the Atlanta Regional Office, [*5] was the "assigned IOA." See
generally Def.'s Opp'n U.S. & Rel.'s MSJs, Composite Ex. 2, GSA Report Cards, ECF No. 113-2; see also Dep. of
Wendy Springer, Vol. I ("Springer Dep. I") at 6:12, ECF No. 103.6 Ms. Springer, who never gave the defendant a
critical mark for its COO tracking, testified that she "didn't see anything wrong with their process or their understanding
of the Trade Agreements Act." Springer Dep. I at 67:2-6. Ms. Springer also testified that she could not recall having
informed the defendant "that it would be violating any law by failing to retain contemporaneous COO records."  Id. at
106:1-12. Further, in one of her CAV reports, dated September 26, 2007, Ms. Springer stated that the defendant
"demonstrate[d] compliance with the Trade Agreements Act" and "maintains a database of all products with a listing of
country of origin to ensure all products offered are TAA compliant." Def.'s SMF, Ex. 4, CAV Report dated Sept. 26,
2007 at 1-2, ECF No. 114-4. The IOAs' review of documentation and processes was, however, limited. Ms. Springer
explained that the defendant controlled the scope of the CAVs by selecting three small samples of data, such as "a
letter of supply or just any document that shows that they have some sort of documents that are source documents,"
that Ms. Springer would review. Springer Dep. I at 58:8-60:2.

4. GSA Notices of TAA Violations
While the IOAs in the Regional Office were issuing the defendant favorable reviews, back at the GSA's New York City
offices, Michelle Williams, the GSA Trade Agreements Act and GSA Advantage! Coordinator, was regularly notifying
the defendant via email that certain TAA non-compliant products were being offered for sale by the defendant on the
GSA Advantage! website. See, e.g., U.S. MSJ, Ex. 4A at 1, ECF No. 94-7. On September 21, 2005, for example, Ms.
Williams informed the defendant that over 400 Chinese-made goods were being offered for sale by the defendant on
the website, in breach of the TAA and MAS Contract 0100N. Id., Ex. 4A at 1-10. China is not included on the list of
designated countries under the TAA. See 48 C.F.R. § 25.003 (listing designated countries). Among the 400 products
were 45 office products manufactured by Fellowes, including document shredders. See U.S. MSJ, Ex. 4A at 1-10. Mr.
Steinman acknowledged the email and pledged to remove the defendant's TAA non-compliant products from the GSA
Advantage! website within two weeks. See generally Rel.'s MSJ, Ex. 16, ECF No. 96-20.

Later the same month, however, on September 29, 2005, Ms. Williams again notified the defendant that the U.S. Army
had complained that hundreds of Chinese-made products were offered for sale by the defendant on the GSA
Advantage! website, as well as a Department of Defense website. See U.S. MSJ, Ex. 4B, ECF No. 94-7. Among these
products were twenty-one office products made by Fellowes, including document shredders. See  id. at 1-6. Ms.
Williams sent at least fifteen additional notices of possible TAA violations between 2006 and 2012 on the following
dates: April 21, 2006; August 22, 2006; November 5, 2007; March 16, 2009; April 13, 2009; July 2, 2009; August 24,
2009; October 15, 2009; August 3, 2010; November 15, 2010; April 11, 2011; April 19, [*6] 2011; January 9, 2012;
June 8, 2012; and February 13, 2012. Id., Exs. 4C-4Q, ECF No. 94-7.

In an April 2006 notice, Ms. Williams informed the defendant that it needed to "conduct a self-assessment of the
current processes, procedures and/or systems . . . in place to monitor the country of origin for all products offered
under [its] Schedule contract." Id., Ex. 4C; see also id., Ex. 4D-4Q. Further, Ms. Williams stressed that "compliance
with the Trade Agreements Act is a serious issue" and warned the defendant that the Department of Justice "has been
proactive in conducting investigations, and a number of settlements have already been reached under the qui tam
provision of the False Claims Act." Id., Ex. 4C at 1-2.
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Despite over a dozen notices during a six year period, the defendant continued to offer TAA non-compliant products
for sale on the GSA Advantage! website. Consequently, on September 14, 2011, the defendant received a "Cure
Notification Letter" from Edward Lew, a Senior Contracting Officer with GSA Federal Acquisition Services, due to the
defendant's "continued contract violations," citing in particular "non-TAA items listed on [the defendant's] schedule."
Id., Ex. 5, Cure Notification Letter ¶ 4, ECF No. 94-8. The letter informed the defendant that until the violations were
rectified, it would not be permitted to offer any products for sale on the GSA Advantage! website. On September 22,
2011, however, Mr. Lew informed the defendant that the GSA had determined that the defendant's cure plan "met the
necessary requirements set forth in the cure letter." Id., Ex. 10 at 2, ECF No. 94-13. The record is unclear what the
defendant included in the "cure plan" to show that "necessary requirements" were met. Mr. Lew expected that the
GSA Advantage! website and the DOD website would "be fully operational" for the defendant "some time [the next
day]." Id. The defendant, however, was apparently dissatisfied with this result, as it responded to Mr. Lew's notification
by declaring that "GSA should make best efforts to restore [the defendant] to all purchasing channels" that same day
"to mitigate the harm the GSA ha[d] arbitrarily, capriciously and needlessly imposed on Capitol Supply."  Id. at 1.
Moreover, one of the defendant's attorneys notified Mr. Lew that she was sharing Mr. Lew's notification with the
defendant's lobbying firm, which would "in turn, share [Mr. Lew's] response with Members of Congress including those
who have appropriations authority over" the GSA. Id. Later that day, the defendant's lobbyist wrote to Mr. Lew that
"Congressional oversight [was] now reviewing [GSA's] progress and contracting methodology." Id., Ex. 11 at 1, ECF
No. 94-14.

5. The Relator's and the Government's Damages Analyses
The damages calculations performed by the relator's and the government's experts are not the most accessible, in
part because the plaintiffs had to cull sales and COO data from disparate sources given the defendant's deficient
recordkeeping procedures for many years. The relator retained Dr. Dwight Steward, an economist and statistician, to
calculate damages based on sales and COO data. See Rel.'s SMF ¶ 114. In performing his calculations, [*7] Dr.
Steward relied upon sales and COO data supplied by the GSA, the defendant, and the defendant's suppliers.7 Id. ¶¶
117, 130, 139, 150.

Dr. Steward's damages calculation proceeded in four stages. See Decl. of Dr. Steward, PhD ("Steward Decl.") ¶ 3,
ECF No. 96-52 ("I was asked to break down the analysis into four stages based on the information used in each
stage."). In the first stage, Dr. Steward relied on sales and COO data provided by suppliers as well as sales data
provided by the defendant. Id. ¶ 4. In stages two and three, Dr. Steward relied upon GSA sales data and COO data
provided by the defendant. Id. ¶¶ 13, 20. Stage four utilized GSA sales data supplied by the defendant and COO data
provided by the defendant's vendors. Id. ¶ 29. Dr. Steward performed an "overlap analysis" to ensure that "sales of
products were not double-counted by being included in multiple stages of the calculations." Id. ¶ 38. "The total number
and value of the TAA non-compliant sales for all four stages were calculated by adding the totals for all four stages
and subtracting the overlaps." Id. ¶ 40.

Dr. Steward's report contains "four possible single damages amounts" depending on how the calculations were
performed, id. ¶ 41:

1. 21,860 TAA non-compliant sales worth $4,223,734.00

2. 24,245 TAA non-compliant sales worth $4,788,156.06

3. 22,471 TAA non-compliant sales worth $4,271,335.00

4. 24,808 TAA non-compliant sales worth $4,834,716.06

Dr. Steward suggests that his stage one damages calculation is probably "most accurate" because the underlying
data was obtained via subpoenas to the defendant's suppliers, and the subpoenas "limit themselves to GSA sales,"
and because the defendant's own sales files "regularly did not include original manufacturer identification numbers

United States ex rel. Scutellaro v. Capitol Supply, Inc., No. 10-1094 (BAH), 2017 BL 128343 (D.D.C. Apr. 19, 2017), Court Opinion

© 2017 The Bureau of National Affairs, Inc. All Rights Reserved. Terms of Service
   // PAGE 5

4.78

http://www.bna.com/terms-of-service-subscription-products


needed to match [the defendant's] sales files to vendor supplied COO files." Id. ¶ 5.

For its part, the government retained Richard P. Kozlow, an accountant, auditor, risk management professional, and
consultant on financial and operational control. U.S. MSJ, Ex. 12, Richard P. Kozlow Expert Report ("Kozlow Rep.") ¶
1, ECF No. 94-15. Mr. Kozlow relied on sales data provided by the defendant and COO information provided by the
defendant, Fellowes, and the defendant's suppliers (United Stationers and Ingram Micro). Id. ¶ 4. In performing his
calculations, Mr. Kozlow "followed the relevant elements of" the International Standards for the Professional Practice
of Internal Auditing and Generally Accepted Audit Standards. Id. Mr. Kozlow opines that, from December 24, 2003,
through December 5, 2011, the defendant sold to the government 827 Fellowes shredders worth $579,919.65. Id. ¶ 7.
Of these sales, Mr. Kozlow concluded that 588 (or 71.1%) of those shredders, worth $183,709.92 (or 31.7%) were
manufactured in China. Id. Mr. Kozlow reported that he was unable to determine the COO of 65 Fellowes shredder
sales, totaling $62,824.51, because "Capitol Supply failed to include accurate information on model numbers that
could be related back to Fellowes, Inc. product listings." Id. ¶ 9.

Mr. Kozlow revised his initial report because he had originally duplicated 81 items. Dep. of Richard P. Kozlow at
52:4-16, ECF No. 110. Further, Mr. Kozlow [*8] explained that his analysis for identifying COO information "was not an
exact science" because "[t]he vendor line items file had a variety of different descriptions for the same product. . . . It
was also not consistent in listing model numbers. Sometimes model numbers were included in the description line;
sometimes they were not. Sometimes model numbers showed in the model number column; very often they did not." 
Id. at 66:8-67:1.

Since the government seeks treble damages, the government concludes that the gross total for damages under the
FCA, for just the Fellowes document shredders, is $551,129.76. U.S. MSJ at 14. The government assumes "that the
value of the Chinese-made shredders was the price paid by the United States in each transaction" and, thus,
$183,709.92 may be subtracted from the trebled damages, resulting in a total damages award of $367,419.84. Id. The
government also asks for an award of "civil penalties in the amount of $10,000 for each false claim or certification,
totaling $5.88 million." Id.

The defendant takes issue with Dr. Steward's and Mr. Kozlow's damages analyses. See Def.'s SMF ¶¶ 110, 113-57;
Def.'s Opp'n U.S. & Rel.'s MSJs at 13-24.

B. Procedural History
1. Relator's Complaint
The relator's original complaint, filed on behalf of the United States against the defendant, pursuant to the qui tam
provisions of the FCA, 31 U.S.C. § 3730(b) , alleges that the defendant was "selling products to the United States
Government that did not originate in designated countries under the Trade Agreements Act, and therefore . . .
present[ed] false claims to the United States Government for payment," Rel.'s Compl. ¶ 5, ECF No. 1. Specifically, the
complaint alleges that the defendant "falsely claimed that Fellowes Manufacturing Company's paper shredders," which
were offered for sale through Capitol's Federal Supply Schedule contracts, "were made in the United States, whereas,
in truth and in fact, they were manufactured in China." Id. ¶ 16. The complaint also alleges that the defendant "falsely
market[s] numerous other products . . . as being manufactured in the United States when they are not, including, but
not limited to: light bulbs (incandescent, fluorescent, halogen, sodium, etc.), light fixtures (indoor and outdoor),
thermostats, televisions, computer monitors, computer back up power supplies, electric heaters, exhaust fans,
batteries, ballasts for fluorescent fixtures, vacuum cleaners, clocks and timers. Most, if not all, of the products are
made in China or Mexico." Id. ¶ 20.

2. The Government's Investigation and Intervention
After receiving the relator's qui tam complaint, the GSA's Office of Inspector General ("OIG") initiated an investigation
into the alleged FCA violations. See Johnson Decl. ¶ 9. On November 4, 2010, OIG "served the first of two subpoenas
duces tecum upon Capitol Supply requesting all product, sales and country of origin information for Fellowes brand
shredders sold pursuant to all GSA schedule contracts from January 2004 through the date of the subpoena." See
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U.S. Pet. ¶ 5(a), Misc. No. 13-373 (BAH), ECF No. 1.8 A second subpoena was issued in June 2011 "requesting all
information on Multiple Award Schedule [*9] Contract No. GS-02F-0100N, including all sales and country of origin
information for all products sold during the period of January 1, 2004 through the date of the subpoena." Id. ¶ 5(b).
The government intervened only with respect to Fellowes document shredders, allegedly made in China. U.S. FAC ¶¶
11-12.

Meanwhile, unsatisfied with the defendant's document production in response to the two subpoenas, the government
filed a Petition for Summary Enforcement of Inspector General Subpoena on April 16, 2013, which was granted and
the defendant directed to comply with the subpoenas. See generally Order Granting U.S. Pet., Misc. No. 13-373
(BAH), ECF No. 17; see also generally Capitol Supply, 27 F. Supp. 3d 91 (rejecting the defendant's argument that
further compliance with the subpoenas would be unreasonable because (1) the defendant had already produced
voluminous documents and further production would be an undue burden; (2) the defendant had produced documents
in the format in which the documents are received and had no obligation to convert records into any other format
requested by the OIG; and (3) the defendant had no obligation to produce records already in the government's
possession). Notwithstanding the Court's pellucid instruction, the defendant continued to drag its feet in producing the
information sought in the subpoenas, prompting the government to move for sanctions in July 2014. See generally
Pet.'s Mot. Sanctions, Misc. No. 13-373 (BAH), ECF No. 20. After another hearing, the Court entered a Conditional
Order of Contempt against the defendant on August 6, 2014, giving the defendant until September 2, 2014, to comply
with the Court's previous Order. See Civil Contempt Order.

The defendant filed a Notice of Compliance with Court Orders on September 2, 2014, certifying that it had "produced
to the Plaintiffs via e-mail credentials to a FTP site containing the documents being produced." Def.'s Notice of
Compliance with Court Order at 1, Misc. No. 13-373 (BAH), ECF No. 28. Six months later, the defendant filed a
Supplemental Certification in the instant case, which finally disclosed that "Capitol does not have any information on
the Country of Origin for any sale prior to June 2009. From July 2009 through November 2010, Capitol's information in
its computer database on the Country of Origin for sales are incomplete. From December 2010 through the present
day, Capitol's computer database has the majority of information it received from manufacturer or vendor Country of
Origin data feeds." Def.'s Supp. Cert. at 1. Furthermore, the Supplemental Certification indicated that "Capitol does
not have any e-mail correspondence prior to the approximate date of July, 2011." Id.

3. The Defendant's Motion to Dismiss
Following the government's intervention, the defendant filed motions to dismiss the relator's First Amended Complaint
and the government's Complaint in Partial Intervention. See Def.'s Mot. Dismiss Rel.'s FAC, ECF No. 35; Def.'s Mot.
Dismiss U.S. FAC, ECF No. 36. On March 18, 2014, this Court held a motions hearing and granted the defendant's
motion "with respect to [the relator's] claims [*10] that are identical to those raised in the" government's First Amended
Complaint, but denied the motion in all other respects. Minute Entry (dated March 18, 2014). Further, the Court
dismissed the common law claims raised in the government's First Amended Complaint under Counts III and IV,
leaving only the FCA claims under Counts I and II. Id.; see also U.S. FAC ¶¶ 15-26.

4. The Parties' Ensuing Discovery
Thereafter, the parties engaged in additional discovery, calling upon the Court to rule on various discovery-related
issues, see, e.g., Minute Order (dated May 28, 2015) (denying as moot the defendant's Motion to Compel Responsive
Documents, and granting the relator leave to take an additional Rule 30(b)(6) deposition); Minute Order (dated July
22, 2015) (scheduling a telephonic hearing to address a discovery dispute), and to allow an extension of time for
completing discovery, see Minute Order (dated June 1, 2015). On August 3, 2015, the Court granted the parties' Joint
Motion to Stay Discovery and Refer the Matter for Mediation and stayed this action pending mediation. See Minute
Order (dated Aug. 3, 2015). When mediation proved unsuccessful, the Court lifted the stay and the parties were
granted yet another extension of time for completing discovery. See Minute Order (dated Feb. 8, 2016).

The parties' respective motions for summary judgment are now ripe for review. Also pending before the Court are two
motions for adverse inference, one by the relator and one by the government.
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II. LEGAL STANDARD
Federal Rule of Civil Procedure 56 provides that summary judgment shall be granted "if the movant shows that there
is no genuine dispute as to any material fact and the movant is entitled to judgment as a matter of law." Fed. R. Civ. P.
56(a) . The moving party bears the burden of demonstrating the "absence of a genuine issue of material fact" in
dispute, Celotex Corp. v. Catrett, 477 U.S. 317 , 323 (1986), while the nonmoving party must present specific facts
supported by materials in the record that would be admissible at trial and that could enable a reasonable jury to find in
its favor, see Anderson v. Liberty Lobby, Inc. ("Liberty Lobby"), 477 U.S. 242 , 256 (1986); Allen v. Johnson, 795 F.3d
34 , 38 (D.C. Cir. 2015) (noting that, on summary judgment, the appropriate inquiry is "whether, on the evidence so
viewed, a reasonable jury could return a verdict for the nonmoving party" (internal quotation marks omitted)); see also
Fed. R. Civ. P. 56(c) , (e)(2)-(3). When parties file cross-motions for summary judgment, each motion is viewed
separately, in the light most favorable to the non-moving party, with the court determining, for each side, whether the
Rule 56 standard has been met. See McKenzie v. Sawyer, 684 F.2d 62 , 68 n.3 (D.C. Cir. 1982) ("The rule governing
cross-motions for summary judgment . . . is that neither party waives the right to a full trial on the merits by filing its
own motion; each side concedes that no material facts are at issue only for the purposes of its own motion.") (citing
10A Charles Alan Wright et al., Federal Practice and Procedure § 2720 (1973)); see also Fox v. Transam Leasing,
Inc., 839 F.3d 1209 , 1213 (10th Cir. 2016) ("Where, as here, we are presented with cross-motions for summary
judgment, we must view each motion separately, in the light most [*11] favorable to the non-moving party, and draw
all reasonable inferences in that party's favor." (internal quotation marks omitted)); Pac. Indem. Co. v. Deming, 828
F.3d 19 , 23 (1st Cir. 2016) (same).

"Evaluating whether evidence offered at summary judgment is sufficient to send a case to the jury is as much art as
science." Estate of Parsons v. Palestinian Auth., 651 F.3d 118 , 123 (D.C. Cir. 2011). This evaluation is guided by the
related principles that "courts may not resolve genuine disputes of fact in favor of the party seeking summary
judgment," Tolan v. Cotton, 134 S. Ct. 1861 , 1866 (2014) (per curiam), and "[t]he evidence of the nonmovant is to be
believed, and all justifiable inferences are to be drawn in his favor,"  id. at 1863 (quoting Liberty Lobby, 477 U.S. at
255 (alteration in original)). Courts must avoid making "credibility determinations or weigh[ing] the evidence," since
"[c]redibility determinations, the weighing of the evidence, and the drawing of legitimate inferences from the facts are
jury functions, not those of a judge." Reeves v. Sanderson Plumbing Products, Inc., 530 U.S. 133 , 150 (2000)
(quoting Liberty Lobby, 477 U.S. at 255 ); see also Burley v. Nat'l Passenger Rail Corp., 801 F.3d 290 , 295-96 (D.C.
Cir. 2015). In addition, for a factual dispute to be "genuine," the nonmoving party must establish more than "[t]he mere
existence of a scintilla of evidence in support of [its] position," Liberty Lobby, 477 U.S. at 252 , and cannot rely on
"mere allegations" or conclusory statements, Equal Rights Ctr. v. Post Props, Inc., 633 F.3d 1136 , 1141 n.3 (D.C. Cir.
2011); Veitch v. England, 471 F.3d 124 , 134 (D.C. Cir. 2006); Greene v. Dalton, 164 F.3d 671 , 675 (D.C. Cir. 1999);
Harding v. Gray, 9 F.3d 150 , 154 (D.C. Cir. 1993); accord Fed. R. Civ. P. 56(e) . If "opposing parties tell two different
stories, one of which is blatantly contradicted by the record, so that no reasonable jury could believe it, a court should
not adopt that version of the facts for purposes of ruling on a motion for summary judgment." Lash v. Lemke, 786 F.3d
1 , 6 (D.C. Cir. 2015) (quoting Scott v. Harris, 550 U.S. 372 , 380 (2007)). The Court is required to consider only the
materials explicitly cited by the parties, but may on its own accord consider "other materials in the record." Fed. R. Civ.
P. 56(c)(3) .

III. DISCUSSION
Two of the five pending motions ask this Court to draw an adverse inference from the defendant's failure to keep
historical COO information from 2003 through 2010, and the remaining three motions are cross-motions for summary
judgment. The two motions for adverse inference are addressed first, before turning to the cross-motions for summary
judgment.

A. Motions for Adverse Inference
The relator and the government contend that this Court should draw an adverse inference because the defendant
failed to preserve case-dispositive COO evidence for the products it sold on the GSA Advantage! website, in
contravention of applicable regulations, see 48 C.F.R. §§ 552.215-70 , 71,9 and the defendant's contract with the
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GSA. See Rel.'s Mem. Supp. Mot. Adv. Inf. at 2-3, ECF No. 93-1 ("Put simply, the Regulations required Capitol to
retain its country of origin records. . . . Capitol was [also] required to retain all contract documents pursuant to the
examination of records clause. Capitol flouted its clear obligation to preserve the COO data [by, inter alia,] actively
overwr[iting] the information after only a fleeting preservation period."); U.S. Mem. Supp. [*12] Mot. Adv. Inf, at 6, ECF
No. 95 (same); see also Capitol Supply, 27 F. Supp. 3d at 103 ("By choosing to be part of the federal contracting
program, [the defendant] assumed the burden of maintaining country of origin status documentation for all of their
products."). The relator and the government urge the Court to exercise its inherent power to draw the adverse
inference that, for all products for which COO is unknown because the defendant failed to retain that information, the
COO is non-designated. To be precise, the relator seeks an adverse inference with respect to "250,197 transactions
represent[ing] $223,378,917.40 in sales to the Federal government, or 75.4% of Capitol's sales under its GSA
contracts." Rel.'s Mem. Supp. Mot. Adv. Inf. at 5. The government requests an adverse inference as to "$62,824.51
worth of Fellowes document shredders sold by Capitol Supply to Federal agencies." U.S. Mem. Supp. Mot. Adv. Inf. at
12.

The defendant does not dispute that all of its COO data for products sold prior to July 2009, and some of this data for
products sold thereafter, has been overwritten or is otherwise not available from the defendant. Instead, the defendant
argues that this Court's power to impose sanctions predicated on spoliation of electronically stored information
derives solely from Federal Rule of Civil Procedure 37(e) —i.e., the Court has no authority to act pursuant to its
inherent powers—and the relator and the government have not met the rigors of the newly amended Rule 37(e). See
Def.'s Opp'n U.S. & Rel.'s Mots. Adv. Inf. at 2, ECF No. 112 ("Rule 37(e) is applicable to and governs this case, and
before an adverse inference instruction is given, Plaintiffs must satisfy the heightened burden associated with
obtaining an adverse inference ruling under Rule 37(e)."); see also  id. at 15-30. Thus, the threshold question is
whether Rule 37(e) "is applicable to and governs this case," as the defendant contends.10

Rule 37(e) applies when " electronically stored information [] should have been preserved in the anticipation or
conduct of litigation." The commentary to the amended Rule emphasizes this point, explaining that "[t]he new rule
applies only if the lost information should have been preserved in the anticipation or conduct of litigation and the party
failed to take reasonable steps to preserve it." Fed. R. Civ. P. 37(e) 2015 advisory committee's note. The commentary
further notes that "Rule 37(e) is based on th[e] common-law duty" to "preserve relevant information when litigation is
reasonably foreseeable." Id. Especially relevant is the commentary's explicit statement that courts should be
cognizant of any "independent requirement that the lost information be preserved," which requirement may "arise from
many sources," including, inter alia, "administrative regulations." Id. Here, the plaintiffs do not claim that the missing
COO information was spoliated "in the anticipation or conduct of litigation," but rather that the spoliation was in
violation of the defendant's regulatory and contractual obligations.11 See, e.g., Rel.'s Reply Supp. Mot. Adv. Inf. at 3,
ECF No. 125. Accordingly, by its express terms, Rule 37(e) does not govern the instant spoliation motions, [*13] and
the Court must decide whether an adverse inference is proper pursuant to its inherent authority. See, e.g., DVComm,
LLC v. Hotwire Commc'ns, LLC, No. CV 14-5543, 2016 WL 6246824 , at *7 (E.D. Pa. Feb. 3, 2016) ("Without
limitation, litigation misconduct may also be otherwise sanctioned by the inherent power of the court. This court is
vested with broad discretion to fashion an appropriate sanction pursuant to its inherent powers to sanction and
redress litigation abuse. . . . As we find substantial evidence DVComm destroyed ESI under Rule 37(e)(2), we do not
examine our ability to impose additional non-monetary sanctions under our inherent power."); CAT3, LLC v. Black
Lineage, Inc., 164 F. Supp. 3d 488 , 497 (S.D.N.Y. 2016) ("If . . . Rule 37(e) were construed not to apply to the facts
here, I could nevertheless exercise inherent authority to remedy spoliation under the circumstances presented."). As
the Supreme Court recently made clear, "[f]ederal courts possess certain 'inherent powers,' not conferred by rule or
statute, to manage their own affairs so as to achieve the orderly and expeditious disposition of cases," which
"authority includes the ability to fashion an appropriate sanction for conduct which abuses the judicial process."
Goodyear Tire & Rubber Co. v. Haeger,     S. Ct.    , 2017 WL 1377379 , *5 (Apr. 18, 2017) (internal quotation marks
and citations omitted).

The D.C. Circuit's opinion in Talavera v. Shah, 638 F.3d 303 (D.C. Cir. 2011), is instructive. In that case, the plaintiff
brought various Title VII claims, alleging gender discrimination and retaliation, against her former employer, the United
States Agency for International Development ("USAID"). See  id. at 306. The agency defended against the plaintiff's
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non-promotion claim by arguing that the male selectee performed better during his interview than the plaintiff. See  id.
at 308-09. Although the interviews occurred in June 2004 and Office of Personnel Management ("OPM") regulations
required preservation of promotion materials to be preserved for two years, and Equal Employment Opportunity
Commission ("EEOC") regulations required retention for one year, the interviewer destroyed his interview notes in
August or September 2004, approximately two months after the interviews had occurred.  Id. at 307. The district court
concluded that, "in the absence of evidence of bad faith, [the plaintiff] was entitled to only a 'weak adverse inference'
relating to the destruction of the notes because the destruction was 'at worst negligent' and not intentional."  Id. at 311.
The D.C. Circuit rejected this reasoning and held that based on all the evidence, including the interviewer's failure to
preserve his interview notes, in violation of applicable regulations, a jury could have concluded that USAID's rationale
for the plaintiff's non-promotion was pretextual.  Id. at 313; accord Lattimore v. Citibank Fed. Savs. Bank, 151 F.3d
712 , 716 (7th Cir. 1998) ("The violation of a record[-]retention regulation creates a presumption that the missing
record contained evidence adverse to the violator." (citing Hicks v. Gates Rubber Co., 833 F.2d 1406 , 1418-19 (10th
Cir. 1987); Favors v. Fisher, 13 F.3d 1235 , 1239 (8th Cir. 1994))); Lab. Corp. of Am. v. United States, 108 Fed. Cl.
549 , 557-60 (Fed. Cl. 2012) (imposing sanctions pursuant to the [*14] Court's inherent authority in part because
applicable regulations required the GSA to retain certain procurement documentation that the GSA had failed to
preserve). In so holding, the Court noted three key factors: (1) the interviewer had admitted that his destruction of his
notes "was not accidental," (2) the plaintiff "is a member of the classes sought to be protected" by the relevant OPM
and EEOC regulations, and (3) "[t]he destroyed records were relevant to [the plaintiff's] challenge" and, indeed,
"represented [the plaintiff's] best chance to present direct evidence that [the interviewer's] proffered reason for the
selection was pretextual."  Id. at 312.

Likewise here, the defendant does not argue that COO information was overwritten unknowingly or accidentally.12
This was simply the defendant's practice for many years, notwithstanding its clear regulatory and contractual
obligations to retain such information for specified periods. Also as in Talavera, the plaintiffs here—the U.S.
government, and the relator, standing in the shoes of the government—are plainly within the "classes sought to be
protected" by the regulations, which are intended to allow the government to track COO information to ensure
compliance with applicable laws. Finally, there is no question that the spoliated COO information would constitute
direct proof or disproof of the falsity of claims made to the government. Accordingly, as in Talavera, the relator and the
government here are entitled to an adverse inference that the unavailable COO information would show that the
relevant products came from non-designated countries, and their motions are granted. The particular form that the
adverse inference will take at trial must be addressed in forthcoming pre-trial motions in limine. See Def.'s Opp'n Mots.
Adv. Inf. at 30-32 & n.8 (quoting a jury instruction in another case and arguing that any adverse inference in this case
"is not irrebutable [sic], and does not have to be adopted").

B. The Defendant's Motion for Summary Judgment
Also pending before the Court are the parties' cross-motions for summary judgment. The defendant's motion for
summary judgment, which contends that the relator's claims must be dismissed pursuant to the FCA's public
disclosure bar, is addressed before turning to the relator's and the government's motions.13

"The FCA encourages insiders to expose fraudulent conduct, but does not reward relators who seek to profit by
bringing suits to complain of fraud that has already been publicly disclosed." U.S. ex rel. Oliver v. Philip Morris USA
Inc. ("Oliver I"), 763 F.3d 36 , 39 (D.C. Cir. 2014); see also United States ex rel. Springfield Terminal Ry. Co. v. Quinn
("Springfield Terminal"), 14 F.3d 645 , 651 (D.C. Cir. 1994) ("The history of the FCA qui tam provisions demonstrates
repeated congressional efforts to walk a fine line between encouraging whistle-blowing and discouraging opportunistic
behavior."). To that end, the FCA contains a public disclosure bar, codified at 31 U.S.C. § 3730(e)(4)(A) , that "limits
the ability of a private party to bring a qui tam suit where the fraud is already publicly known," Oliver I, 763 F.3d at 39 ,
unless the claims are [*15] brought by the Attorney General or an "original source" of the information underlying the
claims. Thus, "[t]he FCA sets up a two-part test for determining jurisdiction." United States ex rel. Findley v. FPC-
Boron Emps.' Club, 105 F.3d 675 , 681 (D.C. Cir. 1997), abrogated on other grounds by Rockwell Int'l Corp. v. United
States, 549 U.S. 457 (2007). First, the court must determine whether the information underlying the allegations and
transactions has been publicly disclosed. Springfield Terminal, 14 F.3d at 651 . "If—and only if—the answer to the first
question is affirmative, will the court then proceed to the original source inquiry." Id. (internal quotation marks and
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citation omitted).

Section 3730(e)(4)(A) was amended, effective March 23, 2010, as part of the Patient Protection and Affordable Care
Act, see Patient Protection and Affordable Care Act, Pub. L. No. 111-148, § 10104(j)(2), 124 Stat. 119 , 901-02
(2010). Accordingly, the threshold issue is whether the current or previous version of § 3730(e)(4)(A) applies. The pre-
amendment version of § 3730(e)(4)(A), enacted in 1986, provided:

No court shall have jurisdiction over an action under this section based upon the public disclosure of
allegations or transactions in a criminal, civil, or administrative hearing, in a congressional, administrative,
or Government Accounting Office report, hearing, audit, or investigation, or from the news media, unless
the action is brought by the Attorney General or the person bringing the action is an original source of the
information. (emphasis added)

31 U.S.C. § 3730 (e)(4)(A) (1986). Section 3730(e)(4)(A), as amended, currently provides:

The court shall dismiss an action or claim under this section, unless opposed by the Government, if
substantially the same allegations or transactions as alleged in the action or claim were publicly
disclosed—

(i) in a Federal criminal, civil, or administrative hearing in which the Government or its agent is
a party;

(ii) in a congressional, Government Accountability Office, or other Federal report, hearing,
audit, or investigation; or

(iii) from the news media,

unless the action is brought by the Attorney General or the person bringing the action is an original source
of the information. (emphasis added)

31 U.S.C. § 3730 (e)(4)(A) (2010).

As a textual comparison reveals, the 2010 amendment worked two interrelated changes to the public disclosure bar.
First, while the pre-2010 public disclosure bar was jurisdictional by its express terms, the 2010 amendment omits the
jurisdictional language and states only that a court must "dismiss" a case falling under the public disclosure bar.
"Thus, when the amended version of § 3730(e)(4)(A) applies, public disclosure does not deprive the Court of subject
matter jurisdiction, but merely deprives the plaintiff of his claim." United States ex rel. Shea v. Verizon Commc'ns, Inc.
("Shea"), 160 F. Supp. 3d 16 , 24 (D.D.C. 2015). Second, the amendments afforded the government veto power over
dismissal of an FCA suit on public disclosure bar grounds. See United States v. Select Med. Corp., No.
312CV00051RLYDML, 2017 WL 468276 , *4 (S.D. Ind. Feb. 3, 2017) (collecting cases in support of the proposition
that, pursuant to the 2010 amendment to § 3730(e)(4)(A), "the government has the right to block a defendant's
attempt to [*16] have a meritorious case dismissed on public disclosure grounds" (emphasis in original)).

The determination of which version of § 3730(e)(4)(A) applies in this case is crucial given that the government has
filed a notice "exercising its right to object to the dismissal of Relator Louis Scutellaro's First Amended Complaint on
the basis of the Public Disclosure Bar." Notice of U.S. Opp'n to Dismissal on the Basis of the Public Disclosure Bar
("U.S. Opp'n Def.'s MSJ") at 1, ECF No. 106. The government maintains that the current version of § 3730(e)(4)(A)
controls because this action was filed after the 2010 amendment took effect. See  id. at 2.14 The relator argues that
the version of § 3730(e)(4)(A) that was in effect at the time of a given underlying sale should apply. See Rel.' Opp'n
Def.'s MSJ at 5 n.1, ECF No. 111. Although the defendant initially asserted in its motion for summary judgment that
the pre-amendment version of the public disclosure bar should control, see Def.'s Mem. Supp. MSJ at 1 n.1, ECF No.
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92, the defendant appears to have adopted the relator's position in its reply, see Def.'s Reply Supp. MSJ at 1, ECF
No. 121 ("The pre-amendment version of the Public Disclosure Bar applies to the alleged sales at issue in this case
which pre-date the 2010 amendment; and the post-amendment version applies to alleged sales which occur after the
amendment.").

The D.C. Circuit has not yet addressed whether the 2010 amendment to § 3730(e)(4)(A) applies retroactively to
conduct that occurred prior to the amendment's effective date of March 23, 2010, but the great weight of authority
indicates that the 2010 amendment is not retroactive and, therefore, conduct that occurred prior to March 23, 2010,
would be subject to the earlier version of the public disclosure bar and later conduct would be subject to the current
version. See United States ex rel. Antoon v. Cleveland Clinic Found., 788 F.3d 605 , 615 (6th Cir. 2015); United
States ex rel. Zizic v. Q2Administrators, LLC, 728 F.3d 228 , 232 n.3 (3d Cir. 2013); United States ex rel. May v.
Purdue Pharma L.P. ("May"), 737 F.3d 908 , 918 (4th Cir. 2013); United States ex rel. Goldberg v. Rush Univ. Med.
Ctr., 680 F.3d 933 , 934 (7th Cir. 2012); United States ex rel. Jamison v. McKesson Corp., 649 F.3d 322 , 326 n.6 (5th
Cir. 2011); United States ex rel. Poteet v. Bahler Med., Inc., 619 F.3d 104 , 107 n.2 (1st Cir. 2010); United States ex
rel. Hixson v. Health Mgmt. Sys., Inc., 613 F.3d 1186 , 1188 n.3 (8th Cir. 2010); Shea, 160 F. Supp. 3d at 24 ("[T]he
pre-amendment version of § 3730(e)(4)'s public disclosure bar applies to claims arising from Defendants' conduct
before March 23, 2010, and the amended version of the public disclosure bar applies to conduct based on post-
March 23, 2010 conduct."). This Court agrees with the sound analysis set forth in the foregoing decisions, which are
grounded in decisions by the Supreme Court.15 See Schindler Elevator Corp. v. United States ex rel. Kirk, 563 U.S.
401 , 404 n.1 (2011) (suggesting that the 2010 FCA amendments do not apply to cases arising before the effective
date of the statute); Graham Cnty. Soil & Water Conservation Dist. v. United States ex rel. Wilson, 559 U.S. 280 , 283
n.1 (2010) ("The legislation makes no mention of retroactivity, which would be necessary for its application to pending
cases given that it eliminates petitioners' claimed defense to a qui tam suit."). Accordingly, [*17] the pre-amendment
version of § 3730(e)(4)(A) applies to sales occurring before March 23, 2010, and the post-amendment version of §
3730(e)(4)(A) applies to transactions that post-date the amendment.16

1. Pre-Amendment Sales
The defendant argues that the relator's claims based on pre-amendment sales must be dismissed pursuant to the
FCA's public disclosure bar. See generally Def.'s Mem. Supp. MSJ. The pre-amendment version of § 3730(e)(4)(A)
stripped courts of jurisdiction over any FCA action "based upon the public disclosure of allegations or transactions in a
criminal, civil, or administrative hearing, in a congressional, administrative, or Government Accounting Office report,
hearing, audit, or investigation, or from the news media, unless . . . the person bringing the action is an original source
of the information." 31 U.S.C. § 3730 (e)(4)(A) (1986). Thus, even if the information underlying the allegations in an
FCA complaint has been publicly disclosed, a relator's claims may proceed if the relator was an original source. Since
the applicable version of § 3730(e)(4)(A) is jurisdictional, the relator bears the burden of establishing that the public
disclosure bar does not foreclose his claims. See May, 811 F.3d at 640 ; Cause of Action v. Chicago Transit Auth.,
815 F.3d 267 , 283 (7th Cir.), cert. denied sub nom. United States ex rel. Cause of Action v. Chicago Transit Auth.,
137 S. Ct. 205 (2016); United States ex rel. Purcell v. MWI Corp., 824 F. Supp. 2d 12 , 21 (D.D.C. 2011) ("The plaintiff
bears the burden of establishing jurisdiction under the FCA."), rev'd and remanded on other grounds, 807 F.3d 281
(D.C. Cir. 2015).

The public disclosure bar is triggered if either "the allegation of fraud itself" or "the transactions that give rise to an
inference of fraud" have been publicly disclosed. United States ex rel. Oliver v. Philip Morris USA Inc. ("Oliver II"), 826
F.3d 466 , 471 (D.C. Cir. 2016) (emphases added); see also 31 U.S.C. § 3730(e)(4)(A) ("No court shall have
jurisdiction over an action under this section based upon the public disclosure of allegations or transactions . . . ."
(emphasis added)). "'Transaction' in this sense 'refers to two or more elements that, when considered together, give
rise to an inference that fraud has taken place.'" Oliver II, 826 F.3d at 471 (quoting Oliver I, 763 F.3d at 40 )). The D.C.
Circuit has set out a now familiar formula to assess whether a transaction was publicly disclosed: "[I]f X + Y = Z, Z
represents the allegation of fraud and X and Y represent its essential elements. In order to disclose the transaction
publicly, the combination of X and Y must be revealed, from which readers or listeners may infer Z, i.e., the conclusion
that fraud has been committed." Springfield Terminal, 14 F.3d at 654 (emphases in original). Applied to the facts of
this case, the transaction would be the fact that the defendant was selling TAA non-compliant products to the
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government (X), plus the fact that the defendant falsely certified that it was complying with the TAA (Y), which permits
the inference that the defendant committed fraud (Z). Oliver II, 826 F.3d at 471 ; see also Springfield Terminal, 14 F.3d
at 655 ("Fraud requires recognition of two elements: a misrepresented state of facts and a true state of facts."
(emphasis in original)). If either X and Y, or Z, was in the public domain before the relator brought this action, then the
plaintiff's pre— [*18] March 23, 2010 claims cannot proceed. See Oliver II, 826 F.3d at 471 .

The defendant contends that the X, Y, and Z elements in this case are each based on publicly disclosed information.
As for X—the TAA non-compliant sales—the defendant notes that accurate COO information for the products sold
was derived from (1) an online database, ManifestJournals.com, and (2) material collected by the relator's counsel in
previous cases, some of which is filed on the public docket. See Def.'s Mem. Supp. MSJ at 19, 23. With regard to
Y—the false certifications—the defendant points out that the relator relies upon information on the GSA Advantage!
website and information obtained by the relator's counsel by way of a Freedom of Information Act ("FOIA") request to
the GSA. See  id. at 21-23. Finally, the defendant argues that Z—the allegation of fraud itself—was also publicly
disclosed in United States ex rel. Crennen v. Dell Mktg., L.P., 711 F. Supp. 2d 157 (D. Mass. 2010), a case in which a
relator sued the defendant alleging violations of the FCA predicated on the defendant's false TAA certifications.

As a general matter, the relator argues that the defendant "cannot prevent [the relator's] action simply because some
run-of-the-mill information exists in the public domain." Rel.'s Opp'n Def.'s MSJ at 23 (contending that the defendant is
seeking to foreclose FCA claims "by scraping together bits and pieces of relevant-but-innocuous information found in
the public sphere"); see also  id. at 24 ("Reams of innocuous information, in a variety of different forums, in the context
of a broad transactional field, which would require the Government to painstakingly compile and compare data before
discovering fraud" would not "put the Government on notice of fraud."). More specifically, the relator disputes that the
information cited by the defendant was publicly available because (1) ManifestJournals.com is not a public channel
within the meaning of the FCA because it is a "costly, 'members only' private database,"  id. at 16, (2) the GSA's
responses to the relator's counsel's FOIA requests contain only sales information, but no COO information,  id. at 18,
and (3) the defendant cannot rely on discovery from previous cases that was never filed in court to invoke the public
disclosure bar,  id. at 19 ("Whatever (if anything) was disclosed in Liotine or Folliard, it did not include numerous non-
Cisco and non-HP products involved in this action.").

Turning first to the X element of the Springfield Terminal equation, the question is whether the fact that the defendant
was selling TAA non-compliant products to the government was publicly disclosed. As noted, the defendant argues
that both the ManifestJournals.com data, as well as the data that the relator's counsel had collected in previous cases,
including data filed on the public docket, publicly disclosed the accurate COO information for the products defendant
sold to the government. See Def.'s Mem. Supp. MSJ at 27. The first step is to determine whether either of these
sources publicly disclosed the defendant's sale of TAA non-compliant products to the government. If they did, then the
question is [*19] whether "the public disclosure occur[red] through certain channels specified in the statute." Oliver II,
826 F.3d at 474 . Ultimately, the Court will not reach the second step of the analysis because, as the relator points
out, the defendant has identified nothing in the public domain that disclosed that the defendant was selling Chinese-
made products under the GSA contracts to the government.

ManifestJournals.com "is a media company that purchases daily manifest records directly from U.S. Customs under
19 CFR 103.31 ." Def.'s SMF ¶ 16. The website, which requires a subscription fee, contains a feature called "Super
Search Report" that "allow[s] individuals such as [the relator] to search public manifest reports for certain text or
phrases, such as 'Fellowes.'" Id. ¶ 18. The 554-page Super Search Report obtained by the relator, and attached to his
First Amended Complaint, see Rel.'s FAC, Ex. 3, Super Search Report, ECF No. 27-3, is a spreadsheet containing
seven columns: (1) Bill of Lading Number, (2) Actual Arrival Date, (3) Consignee Name, (4) Shipper Name, (5)
Content Description, (6) Marks and Numbers, and (7) Weight.17 The spreadsheet nowhere mentions the defendant.

Similarly, regarding data used in prior cases, the defendant contends that "the . . . materials used in this litigation were
disclosed in numerous cases to [the relator's counsel], and those materials have traveled with him and been used
from case-to-case for over ten years." Def.'s Mem Supp. MSJ at 24. Yet, the defendant does not dispute the relator's
contention that "the bulk of this information . . . was never filed in court," Rel.'s Opp'n Def.'s MSJ at 3—a prerequisite
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for public disclosure of discovery materials pursuant to § 3730(e)(4)(A), see Springfield Terminal, 14 F.3d at 652
("[D]iscovery material, when filed with the court (and not subject to protective order), is 'public[ly] disclos [ed]' in a 'civil
hearing' for purposes of § 3730(e)(4)(A)'s jurisdictional bar."). Furthermore, what limited data was filed on the public
docket—namely, an expert report discussing some COO information in United States ex rel. Folliard v. Govplace
("Folliard"), 930 F. Supp. 2d 123 , 125 (D.D.C. 2013), aff'd sub nom. United States ex rel. Folliard v. Gov't
Acquisitions, Inc., 764 F.3d 19 (D.C. Cir. 2014)—does not refer to the defendant in this case, which makes sense
given that the defendant here was not a party in Folliard.18 Thus, there existed in the public domain correct COO
information for TAA non-compliant products, but that is not enough to establish X because there is nothing that
connects the defendant to those products.19

A recent D.C. Circuit opinion underscores the deficiencies in the defendant's reliance on the COO data from
ManifestJournals.com and previous cases, including Folliard. See Oliver II, 826 F. 3d at 472-73 . In Oliver II, the
relator sued Philip Morris under a false certification theory, arguing that the defendant had failed to comply with the
Most Favored Customer ("MFC") provision in its contracts with government exchanges that sell goods to customers in
the military community.  Id. at 469. The MFC provision required the defendant to sell its cigarettes at prices equal to or
more favorable than other purchasers. Id. The defendant moved to dismiss the action [*20] on public disclosure bar
grounds.  Id. at 470. The D.C. Circuit defined the X element of the Springfield Terminal equation as "the fact that Philip
Morris was not providing the Exchanges with the best price for cigarettes."  Id. at 471 (quoting Oliver I, 763 F.3d at 41
). To show public disclosure of X, the defendant pointed to a "1999 inter-office memorandum discussing concerns
about cigarette pricing at a United States naval station in Iceland."  Id. at 470. The memorandum at issue "was
generated as a result of a letter written by the Director, Morale, Welfare & Recreation (MWR) Department of the U.S.
Naval station in Keflavik, Iceland to a duty-free wholesaler in Norfolk, Virginia because the MWR facility . . . tried,
unsuccessfully, to have a duty-free wholesaler . . . supply them with Philip Morris products."  Id. at 472-73 (internal
quotation marks omitted). The same memorandum had been produced in earlier litigation and was "publicly accessible
via the internet," "pursuant to a settlement agreement that required Philip Morris to [publish in an online database]
documents that were produced in litigation."  Id. at 475. As the D.C. Circuit put it, the memorandum undisputedly
"reflect[ed] a differential between the prices charged to the military and to private parties,"  id. at 472 (internal
quotation marks omitted), and thus, the memorandum established that X had been publicly disclosed,  id. at 473.
Unlike the memorandum, which established in a single document that the defendant seller had been violating its
contract, here, no single public disclosure evidences that the defendant was selling Chinese-made products to the
government.20 The defendant has cited no caselaw to suggest that it would be proper for the Court to piece together
a public disclosure of X from multiple disparate sources.

Given that X has not been publicly disclosed, consideration of whether Y has been publicly disclosed is unnecessary,
since both parts of the equation must be disclosed to trigger the public disclosure bar. As noted above, however, the
public disclosure bar may also kick in where Z has been publicly disclosed.

Turning to the Z element of the Springfield Terminal formula, the defendant argues that a previous case, United
States ex rel. Crennen v. Dell Marketing, L.P. ("Crennen"), 711 F. Supp. 2d 157 (D. Mass. 2010), publicly disclosed
the allegations of the defendant's fraud. See Def.'s Mem. Supp. MSJ at 27. In particular, the defendant
maintains that "Crennen . . . satisfies the 'Z' element (the allegation of fraud) because the same allegations—that
Capitol allegedly fraudulently misrepresented the COO of products—regarding the same GSA contract and brands of
products in Crennen now appear in this case." Def.'s Reply Supp. MSJ at 13 (emphases in original). The relator notes
none of the products at issue in Crennen is at issue in this case, Rel.'s Opp'n Def.'s MSJ at 22, and contends that "the
passage of time has rendered the information in Crennen stale,"  id. at 27 (citing United States ex rel. Kester v.
Novartis Pharm. Corp., 43 F. Supp. 3d 332 , 353 (S.D.N.Y. 2014) ("[T]he fact of the state court lawsuits had become
sufficiently stale so that Caremark secured a 'clean slate,' as it were, [*21] for purposes of the public disclosure bar;
the old accusations against Caremark could no longer be deemed 'substantially similar' to any allegations of current
misconduct, even if the allegations were similar in every other way.")).

Although a close question given that Crennen involved FCA claims against the same defendant as in the instant case
predicated on sales of TAA non-compliant products to the government, the Court cannot conclude that the instant
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action is "based upon" the allegations in Crennen. In conducting this analysis, the driving question is "whether the
publicly disclosed information could have formed the basis for a governmental decision on prosecution, or could at
least have alerted law-enforcement authorities to the likelihood of wrongdoing." United States ex rel. Settlemire v.
District of Columbia ("Settlemire"), 198 F.3d 913 , 918 (D.C. Cir. 1999) (internal quotation marks omitted). Crennen
would not have led law enforcement authorities to investigate the alleged fraud at issue in this case because the
allegations in Crennen, leveled at 10 different defendants, were exceedingly vague. Indeed, the complaint was
dismissed under Federal Rule of Civil Procedure 9(b) because, inter alia, "after three years and a government
investigation, [the relator] still [could not] allege that any specific claim was planned or submitted for a product listed
on the GSA Advantage! website with a false country of origin." Crennen, 711 F. Supp. 2d at 164 . In essence, the
relator in Crennen alleged merely that he had visited government buildings and observed products that originated in
non-designated countries, and that the same products were posted on the GSA Advantage! website.  Id. at 159-60.
The court dismissed the complaint as patently insufficient because the relator had failed to allege that "any of the
defendants sold to the Government any technology that came from a non-designated country; nor [was] there any
allegation that the federal agencies acquired those specific products though the GSA Advantage! website."  Id. at 162.
Put differently, the complaint in Crennen did not allege a fraud. That being the case, a hypothetical government
investigator could not have been meaningfully alerted to alleged fraud by the defendant in this case.21 See Settlemire,
198 F.3d at 918 ; see also Dingle v. Bioport Corp., 388 F.3d 209 , 215 (6th Cir. 2004) (explaining that "general and
unsupported allegations of fraud will often not be enough to bar a qui tam action" but ultimately concluding that, "[i]n
this case, . . . the allegations and transactions discussed in the public disclosures are sufficiently definite to give the
government enough information about possible fraud as they specifically mention the manufacturing process as well
as the filters themselves"). The defendant's argument that Crennen triggers the public disclosure bar in this case is
untenable. The defendant is not entitled to immunity from liability under the FCA in perpetuity any time a relator
alleges any form of fraud, no matter how deficient the allegations are.

2. Post-Amendment Sales
The pre-amendment analysis of the public disclosure bar applies equally to post-amendment [*22] sales. Nonetheless,
as noted above, the 2010 amendment to the FCA affords the government the ability to block dismissal on public
disclosure bar grounds. Accordingly, the government's objection to application of the public disclosure bar, see
generally U.S. Opp'n Def.'s MSJ, forecloses dismissal of the relator's claims predicated on those sales that occurred
on or after March 23, 2010. See United States ex rel. Szymoniak v. Am. Home Mortg. Servicing, Inc., No. 0:10-
CV-01465-JFA, [2014 BL 131447], 2014 WL 1910845 , at *1 (D.S.C. May 12, 2014) ("The relevant amendment took
effect on March 23, 2010, and under the amended statute, the United States may oppose the dismissal of a complaint
pursuant to the public disclosure bar."), aff'd sub nom. United States ex rel. Szymoniak v. Am. Home Mortg.
Servicing, Inc., No. 15-1720, 2017 WL 634705 (4th Cir. Feb. 16, 2017); Select Med. Corp., 2017 WL 468276 , at *4;
United States v. Prime Healthcare Servs., Inc., No. 11-CV-8214 PJW, [2014 BL 491964], 2014 WL 12480026 , at
*2-3 (C.D. Cal. Nov. 20, 2014). Accordingly, the defendant's motion for summary judgment is denied with respect to
the relator's claims involving sales that occurred on or after March 23, 2010.22

C. The Relator's and Government's Motions for Summary Judgment
Having concluded that the public disclosure bar does not foreclose the relator's claims, the Court turns next to the
relator's and government's motions for summary judgment.

1. Liability
The FCA provides for civil liability for anyone who "knowingly presents, or causes to be presented . . . a false or
fraudulent claim for payment or approval" or who "knowingly makes, uses, or causes to be made or used, a false
record or statement material to a false or fraudulent claim." 31 U.S.C. § 3729(a)(1) -(2). An FCA claim contains three
elements: (1) the "defendant submitted a claim to the government," (2) "the claim was false," and (3) "the defendant
knew the claim was false." United States v. Dynamic Visions, Inc., Civil No. 11-695 (CKK), [2016 BL 352684], 2016
WL 6208349 , at *8 (D.D.C. Oct. 24, 2016) (quoting United States v. Toyobo Co., 811 F. Supp. 2d 37 , 45 (D.D.C.
2011) (quoting United States ex rel. Harris v. Bernad, 275 F. Supp. 2d 1 , 6 (D.D.C. 2003))). Since the defendant does
not dispute that there are no genuine issues of material fact as to whether the defendant submitted claims for payment
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to the government, see generally Def.'s Opp'n U.S. & Rel.'s MSJs, the parties' arguments as to the latter two elements
are addressed seriatim.

a. Falsity and Materiality
"In the paradigmatic case, a claim is false because it 'involves an incorrect description of goods or services provided
or a request for reimbursement for goods or services never provided.'" United States v. Sci. Applications Intern. Corp.
("SAIC"), 626 F.3d 1257 , 1266 (D.C. Cir. 2010) (quoting Mikes v. Straus, 274 F.3d 687 , 697 (2d Cir. 2001)).
Alternatively, however, "a plaintiff may proceed under the so-called 'certification' theory of liability," under which "the
falsity of a claim for payment rests on a false representation of compliance with an applicable federal statute, federal
regulation, or contractual term." United States ex rel. McBride v. Halliburton Co. ("McBride"), 848 F.3d 1027 , 1031
(D.C. Cir. 2017) (internal quotation marks and citations omitted). "False certifications can be either express or
implied." SAIC, 626 F.3d at 1266 . "An expressly false claim is, as the term suggests, a claim that falsely certifies
compliance with a particular statute, [*23] regulation or contractual term, where compliance is a prerequisite to
payment." Mikes, 274 F.3d at 698 ; see also United States v. Speqtrum, Inc. ("Speqtrum I"), 47 F. Supp. 3d 81 , 91
(D.D.C. 2014) (explaining that a false certification is "express" when "the bills or invoices submitted . . . contain[]
explicit statements that [the defendant] was in compliance with all the relevant regulations"). An "implied false
certification," relied upon by plaintiffs in this case, occurs "[w]hen . . . a defendant makes representations in submitting
a claim but omits its violations of statutory, regulatory, or contractual requirements." Universal Health Servs., Inc. v.
United States ("Escobar"), 136 S. Ct. 1989 , 1999 (2016); see also United States v. Kellogg Brown & Root Servs., Inc.,
800 F. Supp. 2d 143 , 154 (D.D.C. 2011) (explaining that an implied false certification "occurs when the claimant
makes no affirmative representation but fails to comply with a contractual or regulatory provision where certification
was a prerequisite to the government action sought" (internal quotation marks omitted)).

With respect to implied false certification claims, the D.C. Circuit has explained that the underlying claim for payment
at issue need not include "express contractual language specifically linking compliance to eligibility for payment."
SAIC, 626 F.3d at 1269 . Instead, the government merely needs to show "that the contractor withheld information
about its noncompliance with material contractual requirements."23 Id. Both the Supreme Court and the D.C. Circuit,
however, have instructed that "courts should continue to police expansive implied certification theories 'through strict
enforcement of the Act's materiality and scienter requirements.'" McBride, 848 F.3d at 1031-32 (quoting Escobar, 136
S. Ct. at 2002 (quoting SAIC, 626 F.3d at 1270 )). Thus, for purposes of falsity, it is not enough that the defendant's
products failed to comply with the TAA—as can be established, inter alia, by the adverse inferences against the
defendant. To be entitled to summary judgment, the plaintiffs must also show that there is no genuine issue of
material fact as to whether that TAA compliance was material to the government's decision to pay.24

The FCA defines materiality as "having a natural tendency to influence, or be capable of influencing, the payment or
receipt of money or property." Escobar, 136 S. Ct. at 2002 (quoting 31 U.S.C. § 3729(b)(4) ). Since the materiality
requirement of the FCA is derived from "common-law antecedents," id. (quoting Kungys v. United States, 485 U.S.
759 , 769 (1988)), the Supreme Court has instructed that, under both the FCA and the common law, "materiality
look[s] to the effect on the likely or actual behavior of the recipient of the alleged misrepresentation,"  id. at 2002-03
(quoting 26 R. Lord, Williston on Contracts § 69:12, p. 549 (4th ed. 2003)). This "materiality standard is demanding,"
as the FCA is not "'an all-purpose antifraud statute' or a vehicle for punishing garden-variety breaches of contract or
regulatory violations."  Id. at 2003 (quoting Allison Engine Co., Inc. v. United States ex rel. Sanders, 553 U.S. 662 ,
672 (2008)). The Supreme Court has made clear that materiality "cannot be found where noncompliance is minor or
insubstantial." Escobar, 136 S. Ct. at 2003 . "Nor is it sufficient for a finding of materiality that the Government would
[*24] have the option to decline to pay if it knew of the defendant's noncompliance." Id.

In Escobar, the Supreme Court set forth a number of factors that may be taken into account in determining materiality.
First, "the Government's decision to expressly identify a provision as a condition of payment is relevant, but not
automatically dispositive." Id. Second, "evidence that the defendant knows that the Government consistently refuses
to pay claims in the mine run of cases based on noncompliance with the particular statutory, regulatory, or contractual
requirement" supports a finding that the requirement is material. Id. Third, and "[c]onversely, if the Government pays a
particular claim in full despite its actual knowledge that certain requirements were violated, that is very strong
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evidence that those requirements are not material." Id. Fourth, "if the Government regularly pays a particular type of
claim in full despite actual knowledge that certain requirements were violated, and has signaled no change in position,
that is strong evidence that the requirements are not material." Id. In sum, "Escobar makes clear that courts are to
conduct a holistic approach to determining materiality in connection with a payment decision, with no one factor being
necessarily dispositive." United States ex rel. Escobar v. Universal Health Servs., Inc., 842 F.3d 103 , 109 (1st Cir.
2016). As the Supreme Court explained, "materiality cannot rest 'on a single fact or occurrence as always
determinative.'" Escobar, 136 S. Ct. at 2001 (quoting Matrixx Initiatives, Inc. v. Siracusano, 563 U.S. 27 , 39 (2011)).

The government offers four arguments as to why the statutory, regulatory, and contractual requirements regarding
TAA compliance are material in this case: (1) the requirements were conditions of payment because the TAA and its
implementing regulations, incorporated into the defendant's contracts, prohibit the sale of and payment for any
products manufactured in non-designated countries; (2) the violations were "significant" and not "minor or
insubstantial" because the defendant had to certify in the contract that its end products were not manufactured in a
non-designated country; (3) GSA's notices to the defendant of non-compliance, and its warnings that DOJ had
reached settlements under the "qui tam provision of the False Claims Act" in other cases, show that the defendant had
knowledge of the government's "treatment of past, known violations;" and (4) at one point, the GSA reacted to the
plaintiff's non-compliance by issuing a Cure Notification Letter that imposed sanctions on the defendant, including
suspension and nonpayment. U.S. Supp. Br. at 17-18.

The defendant does not substantively respond to the plaintiffs' arguments regarding the materiality of TAA
compliance.25 Instead, the defendant's primary argument is that when the government purchases its products, the
COO would have been "marked in a conspicuous place" on the product or its packaging, thereby giving the
government a clear indication of the products' accurate COO information.26 Def.'s Supp. Br. at 6 (citing 19 C.F.R. §
134.11 (requiring "that every article of foreign [*25] origin (or its container) imported into the United States shall be
marked in a conspicuous place . . . to indicate to an ultimate purchaser . . . the country of origin")).27 Other than this
citation to a regulation for the U.S. Customs and Border Protection, the defendant provides no evidence that the
government would have, in fact, been aware of the COO of each of the defendant's products. See Fed. R. Civ. P.
56(c) (explaining that, for purposes of summary judgment, a non-movant must support an assertion with evidence in
a form that would be admissible).28

That said, while materiality is not always "too fact intensive" to resolve on summary judgment, Escobar, 136 S. Ct. at
2004 n.6, the standard is both "rigorous" and "demanding,"  id. at 2002-03. As the Supreme Court made clear in
Escobar, it is "very strong evidence" that requirements are immaterial if the government "pays a particular claim in full
despite its actual knowledge that [those] requirements were violated."  Id. at 2003. Moreover, "if the Government
regularly pays a particular type of claim in full despite actual knowledge that certain requirements were violated, and
has signaled no change in position, that is strong evidence that the requirements are not material." Id. Here, it is
possible that the government did both.

Indeed, for more than a decade, the GSA gave the defendant mixed signals. On the one hand, the GSA's
regional office gave the defendant not just "satisfactory" or "very good," but "exceptional" ratings on its report cards.
SeeGSA PowerPoint at 16; see also generally GSA Report Cards. Ms. Springer, the assigned IOA out of the Atlanta
Regional Office who conducted the defendant's CAVs, never once marked the defendant down for TAA non-
compliance despite the defendant's complete lack of retention of historical COO information until at least June 2009,
testifying that she "didn't see anything wrong with their process or their understanding of the Trade Agreements Act."
Springer Dep. I at 67:2-6. Moreover, during the pendency of this seven-year litigation, the defendant received two
additional GSA contracts and seven renewals of prior contracts. Def.'s SMF ¶ 11.

At the same time, however, GSA employees in New York were sending the defendant regular notices for contract
breaches, citing the defendant's listing of TAA non-compliant products for sale on agency websites. Between 2005
and 2012, while the defendant was receiving stellar marks on its report cards from GSA's regional office, GSA's New
York office sent the defendant at least seventeen notices for non-compliance with the TAA. See U.S. MSJ, Exs.
4A-4Q. These notices stressed that "compliance with the [TAA] is a serious issue" and expressly warned the
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defendant that the government had brought FCA actions against other contractors for violations of the TAA. See id.
The defendant's "continued contract violations" ultimately led to a Cure Notification Letter declaring the defendant's
"current level of performance [as] unacceptable," due to, in part, violations of FAR § 52.225-5. See U.S. MSJ, Ex. 5,
GSA Cure Notification Letter, at 1, 3, ECF No. 94-8. The Cure Notification Letter prompted [*26] GSA to pull the
defendant's pricelist catalog down from the GSA Advantage! website and suspend all payments to the defendant for at
least one week.  Id. at 1.

Thus, while a regional GSA employee seemed either entirely unaware of, or nonplussed by, the defendant's TAA non-
compliance, other GSA personnel expressed deep concern, and GSA continued to extend contract renewals and new
contracts to the defendant. Whether these mixed signals are due to ignorance, incompetence, political pressure, or
worse, on the part of GSA employees, ineffective communications within GSA, or discounting of concerns over the
defendant's TAA non-compliance, are determinations that will rest on credibility assessments and are consequently
appropriately left to the jury. Given GSA's mixed signals, issues of material fact remain as to whether the impliedly
false certifications were material, i.e., whether TAA compliance had the "natural tendency to influence . . . the payment
or receipt of money or property." Escobar, 136 S. Ct. at 2002 (citation omitted). Accordingly, none of the parties is
entitled to summary judgment on the element of "falsity."

b. Scienter
The second element of an FCA claim is scienter. The FCA's scienter requirement attaches liability to one who
"knowingly presents . . . a false or fraudulent claim for payment or approval" or who "knowingly makes, uses, or
causes to be made or used, a false record or statement material to a false or fraudulent claim." 31 U.S.C. §
3729(a)(1)(A) -(B). To establish the scienter element of an implied certification claim, the defendant must have known
both "(1) that it violated a contractual obligation or regulation, and (2) that its compliance with that obligation was
material to the government's decision to pay." SAIC, 626 F.3d at 1269 . The FCA defines "knowingly" to mean "actual
knowledge," "deliberate ignorance of the truth or falsity of the information," or "reckless disregard of the truth or falsity
of the information." 31 U.S.C. § 3729(b)(1)(A) ; see also SAIC, 626 F.3d at 1266 . "Actual knowledge looks at
'subjective knowledge,' while deliberate ignorance 'seeks out the kind of willful blindness from which subjective intent
can be inferred.'" United States v. Speqtrum, Inc. ("Speqtrum II"), 113 F. Supp. 3d 238 , 249 (D.D.C. 2015) (quoting
United States ex rel. Hockett v. Columbia/HCA Healthcare Corp., 498 F. Supp. 2d 25 , 57 (D.D.C. 2007)). Reckless
disregard, in contrast, is "an extension of gross negligence . . . an extreme version of ordinary negligence," Krizek,
111 F.3d at 942 , "or 'gross negligence-plus,'"  id. at 943; see also United States ex rel. K & R Ltd. P'ship v.
Massachusetts Hous. Fin. Agency, 530 F.3d 980 , 983 (D.C. Cir. 2008); United States ex rel. Bettis v. Odebrecht
Contractors of California, Inc., 297 F. Supp. 2d 272 , 277 (D.D.C. 2004), aff'd, 393 F.3d 1321 (D.C. Cir. 2005)
("innocent mistakes" or "negligence . . . are insufficient;" "the claim must be a lie"). The reckless disregard standard
"address[es] the refusal to learn of information which an individual, in the exercise of prudent judgment, should have
discovered." United States ex rel. Ervin & Assocs., Inc. v. Hamilton Sec. Grp., Inc., 370 F. Supp. 2d 18 , 42 (D.D.C.
2005).

The relator first argues that the defendant had "actual knowledge" that it was submitting false claims to the
government because the relator's expert found that between 6,231 and 8,335 TAA non-compliant goods were [*27]
sold based solely on analysis of the defendant's own records. Rel.'s Mem. Supp. MSJ at 18 (citing Steward Decl. ¶¶
20-28).29 Thus, the relator contends that the defendant had "received information indicating that these products
originated from non-designated countries, recorded this information in its own records, and then simply proceeded to
sell the products anyway with evidence of the products' TAA-non-compliance plainly in its possession." Id. This
argument faces two hurdles. First, as discussed infra, the defendant disputes the relator's expert's analysis, and
genuine issues of material fact remain as to just how many TAA-non-compliant products the defendant actually sold.
Second, even assuming the relator's expert's analysis is correct, the mere fact that the defendant's records show, in
hindsight, that the defendant sold TAA non-compliant products does not conclusively establish that the defendant had
actual knowledge that a given product was non-compliant when it submitted the relevant claim for payment. Thus,
while the defendant's records of non-compliance may serve as evidence of actual knowledge, genuine issues of
material fact remain such that plaintiffs are not entitled to summary judgment.
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The government also argues that one of the defendant's suppliers, United Stationers, put the defendant "on notice that
it was selling Chinese made shredders to the government." U.S. Mem. at 11. Specifically, the government contends
that its expert established that United Stationers' COO data showed that Fellowes shredders sold through the
defendant's purchasing channels were Chinese-made. Id. The defendant responds that United Stationers did not
"transmit [COO information] on the invoice level," and instead the defendant obtained the information only on a
quarterly basis. Def.'s Mem. at 32 (quoting Dep. of Nilesh Patel ("Patel Dep.") at 37:7-9; 49:7-13, ECF No. 100. Thus,
genuine issues of material fact remain as to whether the defendant was sufficiently put on notice by United Stationers
that it was selling Chinese-made shredders at the time it submitted the relevant claims for payment.

The relator relies heavily on the notices the defendant received from GSA informing the defendant that it was listing
TAA non-compliant products for sale on agency websites. See Rel.'s Mem. Supp. MSJ at 18-19. While the notices
may establish that the defendant knew it was listing TAA non-compliant products for sale, the notices do not
necessarily show that the defendant knew it had sold any TAA non-compliant product when it submitted the relevant
claim for payment. See United States ex rel. Folliard v. Govplace, 930 F. Supp.2d 123 , 127 (D.D.C. 2013) (explaining
that a relator "may only pursue claims connected to sales, not simply listings of items for sale"). As noted supra,
moreover, at the same time the government was sending the defendant notices instructing the defendant to remove
TAA non-compliant products from the GSA Advantage! website, the defendant was also receiving high marks on its
report cards following each of its CAVs. Cf. United States ex rel. Folliard v. Gov't Acquisitions [*28] , 764 F.3d at 30
(concluding that reliance on a suppliers' certifications of COO data was reasonable in part because the defendant had
notified GSA of its reliance during CAVs and GSA's report cards evaluating the defendant "all concluded that [the
defendant] ha[d] complied with the TAA"). Thus, any inference of knowledge based on the GSA notices will
necessarily depend on weighing evidence and credibility determinations of witnesses, and thus cannot be the basis for
summary judgment against the defendant. See Reeves, 530 U.S. at 150 ; Burley, 801 F.3d at 295-96 .

The relator also argues that the defendant acted with deliberate ignorance and reckless disregard because it
"maintained no written protocol for collecting and utilizing COO data," Rel.'s Mem. Supp. MSJ at 22, and "reli[ance] on
vendor supplied COO information was unreasonable,"  Id. at 20.30 The relator cites United States ex rel. Folliard v.
Gov't Acquisitions, Inc., 764 F.3d 19 (D.C. Cir. 2014), for the proposition that "[r]eliance on information from a third-
party for regulatory compliance support is only reasonable when such third party specifically guarantees compliance."
Rel.'s Mem. Supp. MSJ at 20-21. Folliard, however, merely held that a defendant had "reasonably relied on Ingram
Micro's COO certification" on the specific facts of the case because Ingram Micro specifically certified its products'
COO. Folliard, 764 F.3d at 30-31 . In this case, none of the defendant's suppliers expressly certified that its products
were TAA compliant. See, e.g., U.S. Mot., Ex. 6, United Stationers' Letter of Supply, ECF No. 94-9, Ex. 8, Tech Data
Terms & Conditions of Sale, ECF No. 94-11, Ex. 7, Ingram Micro Letter of Supply and accompanying Fellowes Letter
of Supply ("Ingram Micro Letter of Supply"), ECF No. 94-10. This does not, however, render any reliance on its
suppliers' representations automatically unreasonable. Especially given the heightened standard of reckless disregard
under the FCA, a jury must determine whether any reliance on supplier information was not just unreasonable but was
"gross negligence-plus." Krizek, 111 F.3d at 943 .

In sum, although the plaintiffs have produced evidence that might support a finding of scienter, any such conclusion
would entail weighing competing evidence and credibility assessments of witnesses. Accordingly, no party is entitled
to summary judgment on the issue of scienter.

2. Damages
The FCA imposes two types of damages: civil penalties ranging between $5,500 and $11,000 for each false claim
submitted to the government, and, on top of that, actual damages calculated at three times the amount of any
monetary loss the government suffered because of the false claims. 31 U.S.C. § 3729(a)(1)(G) ; 28 C.F.R. §
85.3(a)(9) (adjusting penalties for inflation). "To establish damages, the government must show not only that the
defendant's false claims caused the government to make payments that it would have otherwise withheld, but also
that the performance the government received was worth less than what it believed it had purchased." SAIC, 626 F.3d
at 1279 .
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As noted above, in calculating the number and value of the defendant's TAA non-compliant sales to the government,
the relator's expert arrived at four alternative figures. Rel.'s SMF ¶ 41. Based [*29] on these differing numbers, the
expert determined that "damages against [the defendant] currently amount to between $4,223,734 and $4,834,716
over 21,860 to 24,8080 invoices." Rel.'s Mem. Supp. MSJ at 29. The relator "believes" "that the higher of each of
these" numbers "is appropriate for summary judgment." Id. Furthermore, according to the relator, "[g]iven the extent of
unlawful behavior, and the extent of missing or destroyed documentation, . . . treble damages are appropriate." Id.
The relator's "belie[f]" that the defendant submitted 24,808 invoices with TAA non-compliant products, as opposed
to 21,860 invoices, is not sufficient basis to find, on summary judgment, that the higher of these two numbers is
appropriate. The very fact that the relator's own expert could not come to a precise conclusion only illustrates that
there is a genuine dispute as to how many non-compliant products were actually sold by the defendant.31

Further, the defendant calls into question the abilities and methodologies of plaintiffs' experts, criticizing the
government's expert report as being "riddled with errors" and "based in part on speculation and conjecture," and for
"exclud[ing] exculpatory information . . . [to] fit Plaintiffs [sic] theory of the case." Def.'s Opp'n U.S. & Rel.'s MSJs at
13-15. The defendant also notes that the government's expert, Mr. Kozlow, was not able to match the vendor for all of
the sales identified in his report and yet, "[e]ven if [Kozlow] could not confirm the vendor for a particular sale, he still
included such sales in his totals for items allegedly coming from non-designated countries."  Id. at 13. Furthermore,
the defendant asserts that Mr. Kozlow did not review or "chose to disregard" two files and an email from a vendor,
including a file that "contains a historical catalog of all COO information for every product sold by Capitol since
approximately 2010."  Id. at 15. According to the defendant, it matched COO information against the list of "allegedly
non-complaint shredders attached to the United States' Complaint" and by "utilizing the files" the defendant alleges
Mr. Kozlow did not use, "Capitol has demonstrated that it possessed compliant COO information for approximately
348 of the 588 transactions . . . identified in Mr. Kozlow's Report as allegedly involving non-compliant products."  Id. at
16.

The defendant argues that the relator's expert's report "suffers from similar fatal flaws."  Id. at 16 (questioning the
relator's expert's experience and qualifications). In particular, the defendant contends that the relator's expert, Dr.
Steward, overstated the certainty of whether data he gathered and analyzed in fact pointed to the level of TAA non-
compliance the plaintiffs' used to calculated the amount of their claim. See  id. at 18-19. The abilities and
methodologies of plaintiffs' experts will surely be material to a damages determination if liability is found, providing yet
another basis for denying summary judgment.

IV. CONCLUSION
For the foregoing reasons, the relator's and the government's motions for adverse inference are granted. The form
that the adverse inference [*30] will take at trial must be addressed in forthcoming pre-trial motions in limine. The
defendant's motion for summary judgment is denied because the public disclosure bar is inapplicable in this case. The
plaintiffs' motions for summary judgment are denied because genuine issues of material fact remain as to falsity,
scienter, and damages.

An Order reflecting the holdings of this Memorandum Opinion was entered on March 31, 2017. See ECF No. 140.

Date: April 19, 2017

/s/ Beryl A. Howell

BERYL A. HOWELL

Chief Judge

fn 1
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The BAA prescribes, subject to certain exceptions, that "[o]nly unmanufactured articles, materials, and supplies
that have been mined or produced in the United States, and only manufactured articles, materials, and supplies
that have been manufactured in the United States substantially all from articles, materials, or supplies mined,
produced, or manufactured in the United States, shall be acquired" by a federal agency. 41 U.S.C. § 8302(a)(1) .
The TAA provides that "the President may waive" the requirements of the BAA "with respect to eligible products of
any foreign country or instrumentality designated under subsection (b) of this section." 19 U.S.C. § 2511(a) . These
"designated countries" include, inter alia, countries that are party to specified agreements and that "provide
appropriate reciprocal competitive government procurement opportunities to United States products and suppliers
of such products." Id. § 2511(b)(1); see also 48 C.F.R. § 25.003 (listing designated countries).

fn 2

Robert Steinman is the President and CEO of the defendant and its predecessor Capitol Furniture Company. See
Rel.'s Stmt. Undisputed Material Facts ("Rel.'s SMF") ¶ 4, ECF No. 96-3.

fn 3

For example, United Stationers explained that it was a "wholesale distributor" and "does not manufacture the
products it sells," and thus, while it "asks each of its suppliers to verify the Country of Origin Information," it "cannot
independently verify the Country of Origin information provided by its suppliers and accordingly does not warrant
its accuracy." United Stationers' Letter of Supply, Attachment A. Ingram Micro also made no independent promise
that its products were TAA compliant, indicating only that Fellowes products may be compliant if ordered from the
Fellowes' GSA Product/Pricelist, which was periodically updated by Fellowes. See Ingram Micro Letter of Supply.

fn 4

Stuart Fox's firm was hired by the defendant to assist with IT matters. See id. at 18:3-19:11.

fn 5

Under questioning by the relator's counsel, Mr. Fox later testified that he was not "100 percent sure that it was the
subpoenas that triggered" the tracking of COO information because some COO information was retained before
the 2010 subpoena "[s]o, there might be some other event that happened." Fox Dep. at 56:4-9.

fn 6

For report cards in the record prior to January 2010, the visit was conducted by Christopher George, though Ms.
Springer was still the assigned IOA for those report cards. See  id. at 1-30.

fn 7

In 2014 and 2015, both the relator and the government issued subpoenas to the defendant's suppliers to gather
information, including COO data. The relator sent nine subpoenas to the defendant's suppliers: Cisco, D&H
Distributing, Hewlett Packard, Ingram Micro, SP Richards, Tech Data, Trimega Purchasing Association, Synnex,
and United Stationers. Def.'s MSJ, Ex. 6, Rel.'s Supp. Resps. Def.'s First Interrogatories, at 8, ECF No. 92-6.

fn 8

The GSA OIG is empowered to issue subpoenas in connection with investigations of fraud and abuse in GSA
programs pursuant to the Inspector General Act of 1978, 5 U.S.C. § 6(a)(4) .
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fn 9

In particular, applicable regulations require that any "Contractor agrees that the Administrator of General Services
or any duly authorized representatives shall, until the expiration of 3 years after final payment under [a] contract, or
of the time periods for the particular records specified in Subpart 4.7 of the Federal Acquisition Regulation ( 48
CFR 4.7 ), whichever expires earlier, have access to . . . records of the Contractor involving transactions related to
this contract or compliance with any clauses thereunder." 48 C.F.R. § 552.215-70 (emphasis added). As this Court
has already held, "[the defendant's] admitted over-writing of information required to be retained under its
contractual obligations with the government is not so easily excused. Rather, [the defendant] will have to bear the
consequences of failing to fulfill these obligations." Capitol Supply, 27 F. Supp. 3d at 103 .

fn 10

Rule 37(e), as amended, provides:

(e) Failure to Preserve Electronically Stored Information . If electronically stored information that
should have been preserved in the anticipation or conduct of litigation is lost because a party failed to
take reasonable steps to preserve it, and it cannot be restored or replaced through additional
discovery, the court:

(1) upon finding prejudice to another party from loss of the information, may order
measures no greater than necessary to cure the prejudice; or

(2) only upon finding that the party acted with the intent to deprive another party of the
information's use in the litigation may:

(A) presume that the lost information was unfavorable to the party;

(B) instruct the jury that it may or must presume the information was
unfavorable to the party; or

(C) dismiss the action or enter a default judgment.

fn 11

At some point between the contract's inception and 2010, the defendant was likely on notice that litigation was
possible, given repeated communications from GSA indicating that some of the products the defendant had listed
on the GSA Advantage! website failed to comply with the TAA and the BAA and that False Claims Act settlements
had been reached with other similar offenders. The main thrust of the plaintiffs' adverse inference motions,
however, is not that records were destroyed in anticipation of litigation but rather in violation of regulatory and
contractual obligations.

fn 12

The defendant appears to argue that the Court should reverse its earlier holding that the defendant had flouted its
recordkeeping obligation to retain COO information because "it did not have the benefit of certain evidence[,]
namely the testimony of GSA employees[,] the New Contractor Orientation PowerPoint drafted and distributed by
GSA[,] . . . [and] the CAV Reports or resulting Report Cards, where Ms. Springer and other IOAs from the GSA
expressly reviewed and approved of Capitol's COO database and records retention." See Def.'s Opp'n Mots. Adv.
Inf. at 20. While GSA appears to have given mixed signals to the defendant about its record management
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practices, none of that cited evidence is sufficient to overcome the plain language in the defendant's contract with
the government, on which the Court's earlier ruling was predicated. Moreover, as the relator explains, "IOA visits
and CAV report cards were very limited in nature, and by no means a full audit or endorsement of Capitol's
systems." Rel.'s Reply Supp. Mot. Adv. Inf. at 11; see also  id. at 11-12 (citing deposition testimony that IOA visits
are only day-long reviews and entail a "small data sampling").

fn 13

The government objects to the defendant's Statement of Genuine Issues of Material Facts because, in part, the
defendant "failed to admit or dispute the facts alleged by the United States in its Statement of Material Facts not in
Genuine Dispute." U.S. Resp. Def.'s SMF at 2, ECF No. 120. Both Federal Rule of Civil Procedure 56(e)(2) and
Local Civil Rule 7(h) permit a district court to assume as undisputed any facts, which are identified by the moving
party in its statement of material facts but are not properly addressed or controverted by the opposing party. See
Fed. R. Civ. P. 56(e)(2) (providing that "[i]f a party . . . fails to properly address another party's assertion of fact . . .
the court may . . . consider the fact undisputed for purposes of the motion [for summary judgment]"); LCvR 7(h)(1)
("In determining a motion for summary judgment, the Court may assume that facts identified by the moving party in
its statement of material facts are admitted, unless such a fact is controverted in the statement of genuine issues
filed in opposition to the motion."); see also Grimes v. District of Columbia, 794 F.3d 83 , 96 (D.C. Cir. 2015)
(noting that the 2010 amendment to Rule 56 "reflects the 'deemed admitted' provisions in many local rules"
(quoting Fed. R. Civ. P. 56 advisory committee's note (2010)). The D.C. Circuit "has long upheld strict compliance
with the district court's local rules on summary judgment when invoked by the district court," Burke v. Gould, 286
F.3d 513 , 517 (D.C. Cir. 2002), recognizing that such compliance "is justified both by the nature of summary
judgment and by the rule's purposes," which include "isolat[ing] the facts that the parties assert are material,
distinguish[ing] disputed from undisputed facts, and identif[ying] the pertinent parts of the record," Gardels v. CIA,
637 F.2d 770 , 773-74 (D.C. Cir. 1980). In adherence to this Rule, the Court deems as admitted any fact not plainly
controverted by the defendant.

fn 14

The government states in its notice opposing dismissal on the basis of the public disclosure bar that the
government would have intervened as to all claims asserted by the relator—thereby rendering the public disclosure
bar irrelevant—but was not able to do so due to the defendant's "uncooperative conduct," which "severely
interfered with and substantially delayed the United States' investigation." U.S. Opp'n Def.'s MSJ at 2.

fn 15

The sole authority cited by the government in support of its position that the current version of § 3730(e)(4)(A)
applies to all sales at issue in this case is an unpublished 2012 opinion from another district court. See United
States ex rel. Sanchez v. Abuabara ("Sanchez"), No. 10-61673-CIV, [2012 BL 136372], 2012 WL 1999527 , at *2 &
n.1 (S.D. Fla. June 4, 2012) ("Since the suit in this case was filed many months after the Act was signed into law,
this Court will apply the amended language."). This case predated many of the Court of Appeals decisions that
reached an opposite result, and in any event its reasoning is unpersuasive in this case. The court cited two
reasons for applying the amended § 3730(e)(4)(A). First, the court noted that in Schindler, the Supreme Court
"indicated that the amendments to the Patient Protection and Affordable Care Act are not applicable to pending
cases" and therefore "applied the language of the statute as it existed when the suit was filed." Id. As another
Judge on this Court has cogently pointed out, however, "closer inspection of the Supreme Court's precedent on
retroactivity reveals that the [Court] use[s] the pendency of a case as shorthand for a more nuanced proposition:
Statutes that are not retroactive do not apply to conduct occurring before their enactment." Shea, 160 F. Supp. 3d
at 23 . Second, in Sanchez, the court indicated that "[t]he parties agree[d] that the amended version of the Public
Disclosure Bar is applicable." Sanchez, [2012 BL 136372], 2012 WL 1999527 , at *2 n.1. Although retroactivity
questions are typically not left to the parties, especially when there are jurisdictional implications, see Ins. Corp. of
Ireland, Ltd. v. Compagnie des Bauxites de Guinee, 456 U.S. 694 , 702 (1982) (explaining that "consent of the
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parties is irrelevant" in determining jurisdiction), unlike in Sanchez, the parties here do not agree as to which
version of the public disclosure bar applies.

fn 16

The relator's First Amended Complaint alleges: "From 2004 through 2010, Capitol Supply, Inc., maintained
numerous GSA Contracts selling goods and services to the United States Government under Schedules 23V; 51V;
56; 70; 71 I; 71 II; 71 II H; 71 II K; 72 II; 73; 75; and, 78. Under these contracts, Capitol Supply, Inc., earned
$28,013,169.00 in Fiscal Year 2004; $23,710,802.00 in Fiscal Year 2005; $23,769,619.00 in Fiscal Year 2006;
$26,042,464.00 in Fiscal Year 2007; $15,949,093.00 in Fiscal Year 2008; $25,417,389.00 in Fiscal Year 2009;
and, $12,198,195.00 from October 2009 through March 2010." Rel.'s FAC ¶ 7. Thus, the vast majority of sales at
issue occurred before the amendment's effective date.

fn 17

The defendant contends that the spreadsheet generated by ManifestJournals.com is either "news media" or an
"administrative . . . report," relying on United States ex rel. Doe v. Staples, Inc., 932 F. Supp. 2d 34 , 40 (D.D.C.
2013), aff'd, 773 F.3d 83 (D.C. Cir. 2014), in which another Judge on this Court held that a similar "site qualifies as
'news media.'" See Def.'s Mem. Supp. MSJ at 19. The relator, for his part, argues that the website is not a public
channel because it is a "costly, 'members only' private database." Rel.'s Opp'n Def.'s MSJ at 16. The Court need
not resolve this dispute whether a subscription service may be a public channel for purposes of the FCA because,
as explained below, the chart procured from ManifestJournals.com does not permit a reader to connect the
defendant's products to TAA non-compliant countries or otherwise reveal that the defendant was selling TAA non-
compliant products. In comparison, in Staples, which involved claims that the defendant had misrepresented the
origin of imported pencils to the U.S. Customs and Border Protection, the data obtained from a competitor of
ManifestJournals.com expressly identified the defendant in that case as the "consignee," see Rel.'s First Am.
Compl. ¶ 24, Civ. No. 08-846 (RJL), ECF No. 22, and thereby "provide[d] a means to track each shipment to the
[Customs entry form] containing the false statement of country of origin," Staples, 932 F. Supp. 2d at 40 (internal
quotation marks omitted).

fn 18

In Folliard, which also involved the TAA, the expert's report sets out COO information for 473 products, see Def.'s
MSJ, Ex. 10, Albright Report, at 7-24, ECF No. 92-10, some of which are at issue in the instant action, see
generally Def.'s MSJ, Ex. 17, Table of Overlapping COO Data, ECF No. 92-17.

fn 19

The relator used sales information his counsel obtained via several FOIA requests to link the defendant to the
sales. See Def.'s Mem. Supp. MSJ at 21-23. Although an agency response to a FOIA request is itself public, see 
Schindler Elevator Corp., 563 U.S. at 404 , the FOIA request did not contain COO information. The GSA
Advantage! website shows only what the defendant listed for sale—not what sales were actually made—and it
does not contain accurate COO information in any event.

fn 20

The notices sent to the defendant from the New York GSA office are distinguishable from the inter-office
memorandum at issue in Oliver II. First, the defendant has not argued that the notices were published pursuant to
a statutorily delineated public channel. Unlike the memorandum in Oliver II, which was published pursuant to a
settlement agreement and therefore "publicly disclosed in a civil hearing," Oliver II, 826 F.3d at 475 , the notices
here were merely sent to the defendant. Second, whereas the memorandum plainly discussed a price differential,
i.e., information that directly established the X element, the notices here refer merely to the defendant's listing of
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TAA non-compliant products—not sales of those products. See United States ex rel. Folliard v. Govplace, 930 F.
Supp.2d 123 , 127 (D.D.C. 2013) (noting that relators "may only pursue claims connected to sales, not simply
listings of items for sale").

fn 21

Moreover, the relator in Crennen attached to his complaint a list of products that had allegedly been listed as made
in TAA-designated countries on the GSA Advantage! website but that were in fact marked on the product or
package as being made in a non-designated country. Def.'s MSJ, Ex. 20, Crennen Amended Complaint ¶ 36, ECF
No. 92-20; id., Ex. A. The attachment referenced only six products allegedly listed by the defendant in the instant
case: a monitor, a mouse, and four printers. Id., Ex. A at 1. This list of six products simply does not capture the
breadth of products and manufacturers at issue in the instant case.

fn 22

The relator argues, in the alternative, that he was an "original source" of the information underlying his allegations.
See Rel.'s Opp'n Def.'s MSJ at 27-29. The defendant contends that the relator does not qualify as an original
source. See Def.'s Reply Supp. MSJ at 18-23. Given that the relator's allegations are not based on publicly
disclosed information, as explained above, the Court will not "proceed to the 'original source' inquiry." Springfield
Terminal, 14 F.3d at 651 .

fn 23

Escobar, decided after the conclusion of briefing in this case, both endorsed and clarified the "implied false
certification" theory of liability, and limited its holding to cases where two criteria are met: "first, the claim does not
merely request payment, but also makes specific representations about the goods or services provided; and
second, the defendant's failure to disclose noncompliance with material statutory, regulatory, or contractual
requirements makes those representations misleading half-truths." Escobar, 136 S. Ct. at 2001 . In its decision,
however, the Supreme Court expressly left open the question whether a claim that "merely demand[s] payment,"
as opposed to one that makes specific representations about goods or services provided, is sufficient to provide a
basis for an implied false certification claim.  Id. at 2000. Since the Supreme Court did not expressly overrule this
theory of liability, the standard set forth in SAIC still governs in this Circuit. See United States ex rel. Landis v.
Tailwind Sports Corp., Civil No. 10-976 (CRC), 2017 WL 573470 , at *11 (D.D.C. Feb. 13, 2017) (following SAIC in
light of the Supreme Court's silence on the issue) (citing United States v. Dynamic Visions, Inc., [2016 BL 352684],
2016 WL 6208349 , at *9). In February 2017, after the D.C. Circuit decided McBride, this Court ordered the parties
to submit supplemental briefing on the question of how Escobar and McBride affect the instant case. See Minute
Order (dated Feb. 28, 2017). Each party submitted a brief arguing that the decisions support a finding of summary
judgment in its favor. See U.S. Supp. Br. at 2, ECF No. 134; Rel.'s Supp. Br. at 2, ECF No. 136; Def.'s Supp. Br. at
21, ECF. No. 135.

fn 24

The government notes that the defendant admits in its Statement of Genuine Issues of Material Fact that it
"possessed information that demonstrated a compliant COO for approximately 348 of the 588 transactions
identified" by the government as "allegedly involving noncompliant products." Def.'s SMF ¶ 110. Thus, the
defendant may also have effectively conceded that it sold at least 240 products it could not have certified as TAA
compliant.

fn 25

In its brief opposing the plaintiffs' motions for summary judgment, the defendant disputes whether the TAA
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requirements were "conditions of payment," asserting that they are instead "conditions of participation." Def.'s
Opp'n at 5-6. In Escobar, the Supreme Court held that FCA liability "for failing to disclose violations of legal
requirements does not turn upon whether those requirements were expressly designated as conditions of
payment." Escobar, 136 S. Ct. at 1996 . "What matters is not the label the Government attaches to a requirement,
but whether the defendant knowingly violated a requirement that the defendant knows is material to the
Government's payment decision." Id. In so holding, the Supreme Court affirmed the law in the D.C. Circuit, which
had already rejected the distinction between "conditions of payment" and "conditions of participation." See SAIC,
626 F.3d at 1266-68 .

fn 26

The government argues that the defendant improperly raises arguments in its supplemental brief that were not
raised in its original summary judgment motion. See U.S. Reply Def.'s Supp. Br. at 2, ECF No. 137. Although the
government is correct about the defendant's belated arguments raised for the first time in its supplemental brief,
the merits of those arguments are nonetheless considered. The issues raised by the defendant in its supplemental
brief present serious questions about whether the government has satisfied the materiality standard, and courts
favor resolution of issues on the merits. The plaintiffs have had an opportunity to address these arguments fully in
their reply briefs. See Cont'l Transfert Technique Ltd. v. Fed. Gov't of Nigeria, 308 F.R.D. 27 , 32 (D.D.C. 2015);
see also In re Apollo Grp., Inc. Sec. Litig., No. MISC.A. 06-558 (CKK), [2007 BL 231414], 2007 WL 778653 , at *5
(D.D.C. Mar. 12, 2007). Moreover, courts often entertain new arguments "resulting in part from 'an intervening
change in the law.'" Wang by & through Wong v. New Mighty U.S. Trust, 843 F.3d 487 , 493 (D.C. Cir. 2016)
(quoting Roosevelt v. E.I. Du Pont de Nemours & Co., 958 F.2d 416 , 419 n.5 (D.C. Cir. 1992)). Here, Escobar
clarified the types of evidence that support the materiality inquiry in the FCA context, warranting consideration of
the defendant's new arguments raised in its supplemental brief.

fn 27

The defendant incorrectly cites " 13 C.F.R. § 134.11 ," which does not exist.

fn 28

The defendant also argues that the TAA clause at issue is not material because the "bulk of the products at issue
in this case fall below the current 'Micro-Purchase Threshold' of $3,500 and previous 'Micro-Purchase Threshold' of
$3,000, in FAR 2.101." Def.'s Supp. Br. at 16. The defendant notes that the Buy American Act ("BAA"), 41 U.S.C. §
83 , "establishes a preference for goods manufactured in the United States where the purchase order . . . for such
goods exceeds the micro-purchase threshold." Id. As the government argues, however, the defendant fails to
provide any authority demonstrating that the "micro-purchase threshold" of the BAA applies in this case. U.S.
Supp. Reply. at 3, ECF No. 137. The TAA is an exception to the BAA, and the government notes that the contract
at issue in this case specifically excludes the BAA from its coverage, id. (citing MAS Contract 0100N at 70 (noting
that the BAA is not applicable), while incorporating the TAA requirement that the defendant was required to certify
that "each end product" offered for sale under the contract is TAA compliant, unless otherwise specified by the
contractor. See MAS Contract 0100 N at 84-85. Indeed, Robert Steinman, the defendant's CEO, was specifically
asked about the micro-purchase threshold and, in his response, stated that the defendant conducts its business as
if "all items we sold had to be TAA compliant." Steinman Dep. at 42. Finally, in support of this argument, the
defendant attached to its supplemental briefing a letter from the Federal Aviation Administration ("FAA"). See
Def.'s Supp. Br., Ex. 1, ECF No. 135-1. This letter, which was not provided in discovery, see Fed. R. Civ. P. 26(e)
), addresses a separate statute, the Buy American Act for Aviation Programs, 49 U.S.C. § 50101 , which is not
implicated in this case. Thus, the defendant's argument that the micro-purchase threshold of the BAA has any
relevance to the materiality inquiry is not persuasive.

fn 29
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The relator also points out that the defendant must have actually known that TAA compliance was a contractual
requirement because the defendant's primary source of business had been the federal government since 1996,
and the defendant's president had attended numerous GSA meetings concerning regulatory requirements and
indeed "admitted familiarity" with the term "designated country." Rel.'s Mem. Supp. MSJ at 18.

fn 30

The relator suggests that the defendant had a "non-delegable duty to furnish only TAA-compliant products to
government customers," Rel.'s Mem. Supp. MSJ at 20, but cites no authority in support of this proposition.

fn 31

While the Court will permit the jury to draw an adverse inference given the incomplete data available in this case,
the scope of that inference in terms of the number of non-compliant products sold will be determined by the jury's
evaluation of the evidence.
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Judicial Roundtable 
Florida Bar Annual Conference 

June 23, 2017 
 
 
Whither Competency? 
 
Ediscovery competency can be considered to be a combination of negotiational skills 
and procedural fluency: 
 

Compare:  
 
Mr. Mudbug, Inc., v. Bloomin Brands, Inc., 2017 BL 8152 (E.D. La. 2017-01-11) 
 

Furthermore, to the extent that the Defendant argues that the Plaintiff should have produce 
metadata, the Court also disagrees. The Defendant did not make a request for metadata in its 
request for production of documents. "Ordinarily, courts will not compel the production of 
metadata when a party did not make that a part of its request." Id. at 559 (citing Wyeth v. Impax 
Labs., Inc., 248 F.R.D. 169 , 170-72 (D. Del. 2006)). As there was no request for metadata, the 
Court will not now order its production. Again, the Defendant was "the master of its production 
requests; it must be satisfied with what it asked for.” 

 

with 
 
American Auto. Ins. Co., v. Haw. Nut & Bolt, Inc. 2017 BL 5819 (2017-01-09) 
 

"With its potential relevance under Rule 26(b)(2) unquestioned, the metadata of both archival and 
active ESI has been found to be discoverable. Id. (citing Aguilar v. Immigration & Customs 
Enforcement Div., U.S. Dep't of Homeland Sec., 255 F.R.D. 350 , 355-56 (S.D.N.Y. 2008)). 
Whether or not a responding "party must supply metadata depends on the form in which the ESI 
whose metadata is sought is kept in the ordinary course of business." Id. (citation omitted). 
"Assuming a precise and detailed demand has been tendered by the propounding party-and a 
claim for any and all 'documents' will rarely suffice-active ESI and its metadata is discoverable 
and producible at the requested party's expense." Id. at 238-39. 
 
ESI must be produced in the form in which it is maintained in the ordinary course of business, and 
if this includes metadata, the metadata must also be provided to Safeway. As discussed at the 
hearing, the parties should put their respective IT representatives in contact to see if an 
understanding can be reached about the format in which the ESI can be produced, as well as the 
related metadata (if any such metadata exists). 

 
 

The Court in Louisiana relied on what is (at least imo) mostly disavowed decisional 
authority that metadata isn’t discoverable unless expressly requested. That said, 
whether metadata is producible in light of a defective discovery request may invoke the 
“use it or lose it” school of thought. 
 
 
Inherent Powers Decisions (New Fed. Rule 37(e) and Fla. RCP 1.380 
   
  Goodyear Tire & Rubber Co. v. Haeger, 137 S.Ct.1178 (April 18, 2017) 

  United States ex rel Scutellaro v. Capitol Supply, Inc., 2017 BL 128343 (D.D.C. April 19, 2017) 
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Van Buren v Crawford County, 2017 BL 12463 (E.D. Mich. Jan. 17, 2017) 
Hsueh v NY State Dept. of Fin. Services, 2017 BL 105029 (S.D.N.Y. March 23, 2017) 

 
Boilerplate Objections 
   

Vilia Polycarpe v. Seterus, Inc., 2017 WL 2257571 (MD. Fla. May 23, 2017) – Judge Smith 
Liguria Foods v. Griffith Laboratories, Inc. 2017 WL 976626 (N.D. Iowa March 23, 2017) 
Sream, Inc. v. Hassan Hakim & Sarware, Inc., 2017 WL 8787704 (S.D. Fla. March 6, 2017) 

 
Florida Preservation Obligations 

League of Women Voters of Florida v. Detzner, 172 So.3d 363 (July 9 2015) 
American Hospitality Mgmt Co of Minn. v Hettiger 904 So, 2d 547 (Fla. 4th DCA June 1 2005) 

 
 
Burden of Proof for Discovery Abuse 

Ramirez v. T&H Lemont, Inc. (7th Cir. December 30, 2016) 

 
And, some thoughts from other cases): 

 
Clear and convincing: Micron Tech., Inc. v. Rambus Inc., 255 F.R.D. 135 (D. Del. 2009), aff'd in part, 
vacated in part, 645 F.3d 1311 (Fed. Cir. 2011) – clear and convincing for spoliation 

  
Clear and convincing: Gates Rubber Co. v. Bando Chem. Indus., Ltd., 167 F.R.D. 90, 108 (D. Colo. 1996). 

  
Reasonable possibility: The burden is on the aggrieved party to establish “ ‘a reasonable 
possibility, based on concrete evidence rather than a fertile imagination’ that access to the [lost 
material] would have produced evidence favorable to his cause. Gates Rubber Co. v. Bando 
Chem. Indus., Ltd., 167 F.R.D. 90, 104 (D. Colo. 1996) 
  

Preponderance: General Atomic Co. v. Exxon Nuclear Co., 90 F.R.D. 290, 296 (S.D.Cal.1981) (default 
judgment denied because plaintiff “has some evidence available to utilize in the presentation of its 
claims,” Cited by Gates Rubber Co. v. Bando Chem. Indus., Ltd., 167 F.R.D. 90, 108 (D. Colo. 1996). 

  
Preponderance: “’[t]he movant has the burden of proving, by a preponderance of the evidence, that the 
opposing party failed to preserve evidence or destroyed it.” Ernest v. Lockheed Martin Corp., 2008 WL 
2945608, *1 (D.Colo. July 28, 2008)  

  
Demonstrate (no burden of proof mentioned): Chevron U.S.A., Inc. v. M & M Petroleum Servs., Inc., No. 
SACV 07‐0818DOCANX, 2009 WL 2431926, at *22 (C.D. Cal. Aug. 6, 2009) 

  
Preponderance (for spoliation): To demonstrate that spoliation occurred, the Citco Defendants bear the 
burden of proving the following two elements by a preponderance of the evidence 

Pension Comm. of Univ. of Montreal Pension Plan v. Banc of Am. Sec., 685 F. Supp. 2d 456, 496 
(S.D.N.Y. 2010) abrogated on other grounds by Chin v. Port Auth. of N.Y. & New Jersey, 685 F.3d 
135 (2d Cir. 2012) 
  

Older Seventh Circuit decisional authority: “A party asserting spoliation must show by “clear and 
convincing evidence” that the opposing party intentionally destroyed evidence. Rodgers v. Lowe's 
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Home Ctrs., Inc., 2007 WL 257714, at *7 (N.D.Ill.2007) (citingMiksis v. Howard, 106 F.3d 754, 763 (7th 
Cir.1997), and Crabtree v. Nat'l Steel Corp., 261 F.3d 715, 721 (7th Cir.2001) 

   
And then, there’s always the Judge Facciola’s DC Circuit analysis is in D’Onofrio:  

  
Punitive or Penal Sanctions Category 
Issue Related Sanctions – Remedial in Nature 
  
This excerpt was very thought provoking: 

“The court of appeals has subdivided these sanctions into two categories: (1) punitive or 
penal sanctions; and (2) issue‐related sanctions. See Shepherd, 62 F.3d at 1478. Issue‐
related sanctions include adverse evidentiary determinations and preclusion of the 
admission of evidence. Id. (citing Marrocco v. Gen. Motors Corp., 966 F.2d 220, 225 (7th 
Cir.1992); Jamie S. Gorelick,  Stephen Marzen & Lawrence Solum, Destruction of 
Evidence § 3.16, at 118 (1989 & Supp.1995)). The court of appeals has found that, 
“because issue‐related sanctions are fundamentally remedial rather than punitive,” a 
court may impose such sanctions “whenever a preponderance of the evidence 
establishes that a party's misconduct has tainted the evidentiary resolution of the 
issue.” Id. Punitive or penal sanctions require a higher burden of proof than issue‐
related sanctions. Shepherd, 62 F.3d at 1478. These sanctions are dispositive sanctions 
(dismissal or default judgment), contempt orders, awards of attorneys' fees, and the 
imposition of fines. Id. Because the court of appeals has found these to be 
fundamentally penal in nature, a court “must find clear and convincing evidence of the 
predicate misconduct” before imposing them.” D'Onofrio v. SFX Sports Grp., Inc., No. 
CIV.A. 06‐687 JDB/JM, 2010 WL 3324964, at *5 (D.D.C. Aug. 24, 2010) 
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|
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|

Rehearing Denied July 15, 2005.

Synopsis
Background: Repairman who was injured on hotel's
premises while using one of hotel's ladders brought action
against hotel operator for negligence and for spoliation
of evidence. The Circuit Court for the Fifteenth Judicial
Circuit, Palm Beach County, Art Wroble, J., ruled in favor
of repairman, and hotel operator appealed.

[Holding:] The District Court of Appeal, Farmer, C.J.,
held that, because the jury instruction actually given at
trial erroneously treated the matter as a presumption and
unfairly shifted the burden of proof as to negligence in the
first instance to hotel operator, case would be remanded.

Reversed.

West Headnotes (3)

[1] Trial
Failure of Party to Testify or to Call

Witness or Produce Evidence

In spoliation of evidence and negligence
action brought against hotel operator by

repairman who was injured on hotel's
premises while using one of hotel's ladders, it
would not be per se error to give instruction
stating that jury was free to draw an inference
of negligence if hotel operator's destruction of
the ladder unfairly affected repairman's case;
condition of ladder was critical to the question
of whether the hotel operator was negligent in
allowing its use.

3 Cases that cite this headnote

[2] Trial
Failure of Party to Testify or to Call

Witness or Produce Evidence

In circumstances where the lost evidence was
under the sole control of the party against
whom the evidence might have been used,
and where the lost evidence is in fact critical
to prove the other party's claim, an adverse
inference instruction may be necessary to
achieve justice in the jury's determination of
the case, and this would be true where the
party failing to preserve the evidence argues
that the thing lost was not as represented by
the injured party, or that the injured party
should not prevail because of the failure to
present the evidence foreclosed by the loss of
the item.

6 Cases that cite this headnote

[3] Appeal and Error
Errors in Rulings and Instructions at

Trial

Because the jury instruction actually given
at trial erroneously treated the matter as a
presumption and unfairly shifted the burden
of proof as to negligence in the first instance
to hotel operator, spoliation of evidence
and negligence claims brought against hotel
operator by repairman, who was injured on
hotel's premises while using one of hotel's
ladders, would be remanded to the trial court
for a new trial.
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*547  Bard D. Rockenbach, West Palm Beach, and F.
Neal Colvin of the Law Offices of Peter J. Delahunty,
Palm Beach Gardens, for appellant.

Julie H. Littky-Rubin of Lytal, Reiter, Clark, Fountain &
Williams, L.L.P., West Palm Beach, for appellee.

Opinion

FARMER, C.J.

A hotel operator appeals a mid-trial ruling in favor of
a repairman injured on its premises while using one
of its ladders. It argues that the trial court erred by
instructing the jury as to a rebuttable presumption *548
of negligence. We agree and reverse.

The repairman accompanied other air conditioning
service personnel to a Holiday Inn. The repairman
borrowed a ladder from the hotel operator to do the
repairs. While using the ladder he fell from it and
sustained severe injuries. That same day, the hotel
operator destroyed the ladder.

The repairman sued the hotel operator in negligence and
for spoliation of evidence. Before trial he filed a motion for
summary judgment on his spoliation of evidence claim or,
alternatively, for an appropriate trial remedy. He argued
that if the ladder were available his expert could testify as
to the defect in the ladder, that without the ladder he was
now at a disadvantage in that he could not prove his claim
of negligence. He also pointed out that, with the ladder
destroyed, the hotel could even argue that the ladder had
not been shown to have been defective.

In response, defendant argued that the hotel had no notice
that a claim was imminent, such as a letter from plaintiff
advising of a claim and identifying the evidence to be
preserved. Nor was there any evidence that the loss of
the ladder affected plaintiff's ability to prove his claim;
hotel employees had testified in deposition that they knew

the ladder was old and that a cross support was broken.
Following the arguments the court announced it would
deny the motion for summary judgment on the spoliation
claim, but would instruct the jury as to a rebuttable
presumption of negligence.

At trial, the Judge instructed the jury as follows:

“The Court has determined and now instructs you, as a
matter of law, that American Hospitality is responsible
for any negligence of the Holiday Inn Express agents
and/or employees.

The defendant, American Hospitality disposed of the
ladder involved in plaintiff, Edward Hettiger's claim
on the date that he was injured. The disposal makes
it difficult for the plaintiff to prove that American
Hospitality was negligent with regard to the ladder in
its condition or that such a condition caused plaintiff's
injury.

In situations such as this, the Court has the discretion
to shift the burden of proof from the plaintiff, Edward
Hettiger, to defendant, American Hospitality. The
Court has done so.

As a result of American Hospitality destroying the
ladder which is the subject of this lawsuit, the Court has
entered a presumption of negligence against Holiday
Inn and has determined as a matter of law the following:

1, the ladder is presumed to be defective.

2, the defective ladder is presumed to have caused
Edward Hettiger to fall.

This is a rebuttable presumption of negligence and
the burden is on the defendant to overcome this
presumption by the greater weight of the evidence.

If the defendant does not meet this burden by the greater
weight of the evidence, then you must find the defendant
negligent. This ruling does not eliminate defendant's
right to prove negligence on the part of other parties
involved in this case, whether named or not, as well as
presenting proof to rebut the presumption of negligence
I have instructed you on.”
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Defendant argues that this instruction went too far, that
it assumed the truth of disputed facts and interfered
with the jury's function of resolving conflicts in the
evidence. Plaintiff argues that this issue was not preserved.
We disagree with plaintiff as to the preservation issue,
finding (without further elaboration) the question *549
adequately preserved at all critical steps.

Plaintiff contends that this issue is, or should be, governed
by Public Health Trust of Dade County v. Valcin, 507
So.2d 596 (Fla.1987). In that case, the court adopted a
rebuttable presumption of negligence when a health care
provider is unable to produce essential medical records
in a medical malpractice action. One court has held
that the destruction of critical evidence in a products
liability action may give rise to a Valcin instruction,
where the party had destroyed the evidence during pretrial
testing of the product in spite of an agreement with the
opposing party not to do so and to return it in the same
condition in which it had been received before the testing.
Rockwell Int'l. Corp. v. Menzies, 561 So.2d 677 (Fla. 3d
DCA 1990). We have refused to apply Valcin in medical
malpractice litigation where the missing medical records
were of marginal importance and could not have hindered
plaintiff in proving the claim. See Anesthesiology Critical
Care & Pain Mgmt. Consultants, P.A. v. Kretzer, 802 So.2d
346, 349 (Fla. 4th DCA 2001).

Here, the hotel operator contends that it had no specific
legal or contractual duty to preserve the ladder after the
fall. It claims that it had no notice that a claim was
imminent. Moreover, it argues, even if it had a duty to
preserve the ladder the repairman failed to establish that
the destruction impaired his ability to build a prima facie
case of negligence. The trial court found that the Valcin
instruction was warranted because the hotel operator had
disposed of the ladder on the day of the fall and injury,
and that loss impaired the repairman's ability to have the
ladder tested to show that it was seriously deteriorated and
dangerous to use.

In the context of a claim for spoliation of evidence other
than medical records, we have held that a defendant
could be charged with a duty to preserve evidence
where it could reasonably have foreseen the claim. See
Hagopian v. Publix Supermarkets, Inc., 788 So.2d 1088,

1090 (Fla. 4th DCA 2001), review denied, 817 So.2d
849 (Fla.2002) (recognizing retail establishment's duty to
preserve evidence even without a contractual, statutory
or administrative duty). Although this is not a products
liability claim directly against a manufacturer, plaintiff's
claim was founded on an allegation that the hotel
operator knew that the ladder was dangerous to use.
Under this circumstance a finder of fact could reasonably
conclude that its unavailability was something other than
fortuitous.

We agree with plaintiff that the ladder was conceivably
critical to its claim against the hotel operator. Our concern
is with the nature of the instruction given to the jury.
The effect of the instruction was to have the jury begin
with a presumption that defendant was negligent in its
provision of the ladder and to shift the burden of proof
to the defendant to disprove any negligence. We think the
court erred in this regard.

The Valcin remedy should not have been employed. Valcin
involved a patient's medical malpractice claim against
a hospital for negligent performance of tubal ligation
surgery. It turned out that the surgeon's report of the
operation was lost, and that omission hindered plaintiff in
proving the claim of negligent surgery. The lost notes of
the surgical procedure were not ordinary business records
or, as here, equipment. They were a patient's medical
records. As the Third District noted on direct appeal
in Valcin, Florida law requires the health care provider
to furnish a patient's health care records upon request.
Valcin v. Public Health Trust of Dade County, 473 So.2d
1297, 1306, n. 7 (Fla. 3d DCA 1984); see also *550  §
395.202, Fla. Stat. (1981). Moreover, Florida law requires
a provider to maintain, among other things, “medical and
surgical treatment notes and reports.” As Judge Pearson
put it, “it is clear to us that the hospital's failure to have
maintained and produced a record of Valcin's surgical
procedure is a breach of a duty owing to her which
cannot go unnoticed and, most assuredly, which cannot
inure to the hospital's benefit.” Id. at 1306; see also Fla.
Admin. Code Ch. 10D-28.59(3). In short the remedy of a
rebuttable presumption was fashioned in part because of
the unique duties of health care practitioners with regard
to patient's medical records. That circumstance is not
present in the case we face today.
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We think this case falls more logically under our own
decision in Jordan ex rel. Shealey v. Masters, 821 So.2d
342, 346 (Fla. 4th DCA 2002), and that of the Third
District in Palmas y Bambu, S.A. v. E.I. DuPont de
Nemours & Co., 881 So.2d 565 (Fla. 3d DCA 2004). Jordan
involved the failure of a party to produce a videotape of
an incident, evidence of which had already been presented
by audiotape at trial. The court gave an adverse inference
instruction whereby the jury could infer the critical fact
against the party failing to produce the videotape that
had been within its control. Palmas involved a products
liability claim in which DuPont conducted its own tests
regarding the product during the litigation and then
destroyed the evidence of the test and its results. Finding
this destruction in violation of a duty to preserve the
evidence, the court gave the jury an adverse inference
instruction that the jury could infer that the test results
were unfavorable to DuPont.

On appeal in Jordan, Judge Warner wrote that “[w]e
have found no case approving an instruction for an
adverse inference to be drawn from the failure to produce
evidence.” 821 So.2d at 346. Noting that an inference is
a determination of one fact from the existence of another
fact, we quoted Ehrhardt for the proposition that it is for
the trier of fact to make the determination whether the
inferred fact will be determined. Id.; see also Charles W.
Ehrhardt, FLORIDA EVIDENCE § 301.1 (2001 ed.). We
held that “[f]or the court to tell a jury that an adverse
inference may be drawn from the failure to produce
evidence invades the province of the jury.” Jordan, 821
So.2d at 346.

In Palmas the Third District emphasized that jury
instructions must not assume the truth of controverted
facts and that ordinarily a court interferes with the
jury's function when it gives an instruction about specific
facts that are controverted. 881 So.2d at 580. Palmas
also drew a distinction between a presumption and an
inference, noting that a presumption is stronger and
compels the jury to find the presumed fact if the prescribed
circumstances are present. Id. at 582. Palmas emphasized
that an inference differs qualitatively from the Valcin
presumption, which functions to shift the burden entirely
as to controverted fact. A jury may accept or reject an
inference as it sees fit. Because the lost test results were
not crucial to plaintiff's case, the court ruled that any

instruction even as to an inference was error in Palmas. Id.
at 582-83.

[1]  [2]  Unlike Jordan and Palmas, the lost ladder in
this case was conceivably crucial. Plaintiff argues that it
was the very instrument of his fall, and its condition was
critical to the question whether the hotel operator was
negligent in allowing its use. We do not think it is per se
error to give a jury instruction as to an adverse inference.
In circumstances where the lost evidence was under the
sole control of the party against whom the evidence might
have been used to effect, and where the lost evidence is in
fact critical to prove the other party's claim, an adverse
*551  inference instruction may be necessary to achieve

justice in the jury's determination of the case. This would
be true where the party failing to preserve the evidence
argues that the thing lost was not as represented by the
injured party, or that the injured party should not prevail
because of the failure to present the evidence foreclosed by
the loss of the item.

Here at any trial on remand, 1  it may be proper to
instruct the jury that they are free to draw an inference of
negligence if the hotel operator's destruction of the ladder
affected plaintiff's case unfairly. We leave that decision
initially in the hands of the trial court. If the court decides
that justice requires an adverse inference instruction, and
makes its reasoning apparent on the record, we suggest
(but do not require) that the court consider something like
this edited example from Palmas:

You have heard testimony about potential evidence
which the party having custody failed to produce.
Plaintiffs have argued that this evidence was in
defendant's control and would have proven facts
material to the issue of negligence.

If you find that this evidence was then within
defendant's control, that defendant could have
preserved this evidence so that it was available for the
parties in preparing for trial in this case, and that this
evidence would have been material in deciding the
facts in dispute in this case, then you are permitted,
but are not required, to infer that the evidence would
have been unfavorable to defendant.
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Any inference you decide to make should be based on
all of the facts and circumstances in this case.

Palmas, 881 So.2d at 581 (adapted from Gilbert v. Cosco
Inc., 989 F.2d 399, 405 n. 5 (10th Cir.1993)).

[3]  Because the jury instruction actually given at trial
erroneously treated the matter as a presumption and
unfairly shifted the burden of proof as to negligence in the
first instance to the defendant we remand the case to the
trial court for a new trial.

Reversed.

STONE and MAY, JJ., concur.

All Citations

904 So.2d 547, 30 Fla. L. Weekly D1381

Footnotes
1 We note that this case was decided by the jury on the negligence claim only. In the meantime, we have determined that

in a first party case plaintiff may not simultaneously maintain both negligence and spoliation claims against the same
defendant. Safeguard Mgt., Inc. v. Pinedo, 865 So.2d 672 (Fla. 4th DCA 2004), and Martino v. Wal-Mart Stores, Inc., 835
So.2d 1251 (Fla. 4th DCA 2003). Our remand is therefore limited to the negligence claim only. The citation to Valcin in
Safeguard should not be misunderstood as authorizing the presumption of negligence employed in Valcin. Indeed Judge
Stevenson's opinion in Safeguard speaks several times of an adverse inference, not of a presumption.

End of Document © 2017 Thomson Reuters. No claim to original U.S. Government Works.
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172 So.3d 363
Supreme Court of Florida.

The LEAGUE OF WOMEN VOTERS OF
FLORIDA, etc., et al., Appellants/Cross–Appellees,

v.
Ken DETZNER, et al., Appellees/Cross–Appellants.

No. SC14–1905.
|

July 9, 2015.

Synopsis
Background: Challengers to congressional redistricting plan
brought action against state Legislature and others for
declaratory and injunctive relief, asserting unconstitutional
partisan or discriminatory intent. The Circuit Court, Leon
County, Terry P. Lewis, J., 2014 WL 3797315, found the plan
unconstitutional as to two districts and ordered it withdrawn,
along with any other districts affected thereby. Following
passage by the Legislature during special session of remedial
redistricting plan, and a 12-day bench trial, the Circuit Court,
2014 WL 4261829, ordered that the 2014 elections be held
under the map as enacted in 2012. Challengers appealed, and
suggested certification of the judgment for direct review by
the Supreme Court. Defendants cross-appealed and opposed
certification. The District Court of Appeal, Padovano, J.,
2014 WL 4851707, certified judgment.

Holdings: The Supreme Court, Pariente, J., held that:

[1] the issue is whether the Legislature had an improper intent
prohibited by the mandate of the Fair Districts Amendment;

[2] actions and statements of legislators and staff was
relevant;

[3] trial court was justified in drawing an adverse inference
against the Legislature in adjudicating challengers' claim;

[4] evidence supported trial court's conclusion that the
Legislature had unconstitutional partisan intent prohibited by
Amendment;

[5] trial court was required to analyze redistricting plan as a
whole, rather than with regard to individual districts;

[6] once the trial court finds that the Legislature intended
to favor a political party or an incumbent, burden shifts to
Legislature; and

[7] Legislature was required to redraw redistricting map for
Districts 5, 13, 14, 21, 22, 25, 26, and 27.

Affirmed in part and reversed in part.

Lewis, J., concurred in the result.

Canady, J., dissented and filed opinion in which Polston, J.,
joined.

West Headnotes (41)

[1] Election Law
Reapportionment in general

Partisan gerrymanders are incompatible with
democratic principles.

Cases that cite this headnote

[2] United States
Apportionment of Representatives; 

 Reapportionment and Redistricting

Neither the Elections Clause of the United
States Constitution, nor federal law prohibits the
people of a state, through the citizen initiative
process, from directing the way in which its
congressional district boundaries are drawn;
banning lawmaking by initiative to direct a
State's method of apportioning congressional
districts would stymie attempts to curb partisan
gerrymandering, by which the majority in the
legislature draws district lines to their party's
advantage. U.S.C.A. Const. Art. 1, § 4, cl. 1; 2
U.S.C.A. § 2a(c).

Cases that cite this headnote
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[3] United States
Equality of representation and

discrimination;  Voting Rights Act

Under Fair Districts Amendment, there is no
acceptable level of improper intent by the
legislature in congressional redistricting. West's
F.S.A. Const. Art. 3, § 20(a).

Cases that cite this headnote

[4] Election Law
Reapportionment in general

The prohibition in the Fair Districts Amendment
on improper partisan intent in redistricting
applies, by its express terms, to both the
apportionment plan as a whole and to each
district individually, and does not require a
showing of malevolent or evil purpose. West's
F.S.A. Const. Art. 3, § 20(a).

Cases that cite this headnote

[5] Election Law
Reapportionment in general

A finding of partisan intent renders the
Legislature's redistricting plan constitutionally
invalid under the Fair Districts Amendment,
as it expressly outlaws partisan political
gerrymandering. West's F.S.A. Const. Art. 3, §
20(a).

Cases that cite this headnote

[6] Election Law
Reapportionment in general

In contrast to the federal equal protection
standard applied to political gerrymandering,
the Fair Districts Amendment to the Florida
Constitution prohibits drawing a plan or district
with the intent to favor or disfavor a political
party or incumbent; there is no acceptable level
of improper intent. U.S.C.A. Const.Amend. 14;
West's F.S.A. Const. Art. 3, § 20(a).

Cases that cite this headnote

[7] Election Law
Reapportionment in general

The Fair Districts Amendment does not
reference the word “invidious” as the term
has been used by the United States Supreme
Court in equal protection discrimination cases,
and Fair Districts Amendment should not be
read to require a showing of malevolent or
evil purpose. U.S.C.A. Const.Amend. 14; West's
F.S.A. Const. Art. 3, § 20(a).

Cases that cite this headnote

[8] Election Law
Reapportionment in general

Fair Districts Amendment prohibits intent, not
effect, meaning that a map that has the effect
or result of favoring one political party over
another is not per se unconstitutional in the
absence of improper intent; thus, the focus
of the analysis must be on both direct and
circumstantial evidence of intent. West's F.S.A.
Const. Art. 3, § 20(a).

Cases that cite this headnote

[9] Election Law
Reapportionment in general

One piece of evidence in isolation may not
indicate intent to favor or disfavor a political
party or incumbent in violation of the Fair
Districts Amendment; but, a review of all of the
evidence together may lead a reviewing court
to the conclusion that the plan was drawn for a
prohibited purpose. West's F.S.A. Const. Art. 3,
§ 20(a).

Cases that cite this headnote

[10] Election Law
Reapportionment in general

4.112

http://www.westlaw.com/Browse/Home/KeyNumber/393/View.html?docGuid=I95a423e5270511e5a795ac035416da91&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Browse/Home/KeyNumber/393k216(4)/View.html?docGuid=I95a423e5270511e5a795ac035416da91&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Browse/Home/KeyNumber/393k216(4)/View.html?docGuid=I95a423e5270511e5a795ac035416da91&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000245&cite=FLCNART3S20&originatingDoc=I95a423e5270511e5a795ac035416da91&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000245&cite=FLCNART3S20&originatingDoc=I95a423e5270511e5a795ac035416da91&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/RelatedInformation/DocHeadnoteLink?docGuid=I95a423e5270511e5a795ac035416da91&headnoteId=203665721600320151210083945&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=CitingReferences&contextData=(sc.Search)
http://www.westlaw.com/Browse/Home/KeyNumber/142T/View.html?docGuid=I95a423e5270511e5a795ac035416da91&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Browse/Home/KeyNumber/142Tk17/View.html?docGuid=I95a423e5270511e5a795ac035416da91&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000245&cite=FLCNART3S20&originatingDoc=I95a423e5270511e5a795ac035416da91&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000245&cite=FLCNART3S20&originatingDoc=I95a423e5270511e5a795ac035416da91&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/RelatedInformation/DocHeadnoteLink?docGuid=I95a423e5270511e5a795ac035416da91&headnoteId=203665721600420151210083945&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=CitingReferences&contextData=(sc.Search)
http://www.westlaw.com/Browse/Home/KeyNumber/142T/View.html?docGuid=I95a423e5270511e5a795ac035416da91&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Browse/Home/KeyNumber/142Tk17/View.html?docGuid=I95a423e5270511e5a795ac035416da91&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000245&cite=FLCNART3S20&originatingDoc=I95a423e5270511e5a795ac035416da91&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000245&cite=FLCNART3S20&originatingDoc=I95a423e5270511e5a795ac035416da91&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/RelatedInformation/DocHeadnoteLink?docGuid=I95a423e5270511e5a795ac035416da91&headnoteId=203665721600520151210083945&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=CitingReferences&contextData=(sc.Search)
http://www.westlaw.com/Browse/Home/KeyNumber/142T/View.html?docGuid=I95a423e5270511e5a795ac035416da91&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Browse/Home/KeyNumber/142Tk17/View.html?docGuid=I95a423e5270511e5a795ac035416da91&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000583&cite=USCOAMENDXIV&originatingDoc=I95a423e5270511e5a795ac035416da91&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000245&cite=FLCNART3S20&originatingDoc=I95a423e5270511e5a795ac035416da91&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/RelatedInformation/DocHeadnoteLink?docGuid=I95a423e5270511e5a795ac035416da91&headnoteId=203665721600620151210083945&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=CitingReferences&contextData=(sc.Search)
http://www.westlaw.com/Browse/Home/KeyNumber/142T/View.html?docGuid=I95a423e5270511e5a795ac035416da91&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Browse/Home/KeyNumber/142Tk17/View.html?docGuid=I95a423e5270511e5a795ac035416da91&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000583&cite=USCOAMENDXIV&originatingDoc=I95a423e5270511e5a795ac035416da91&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000245&cite=FLCNART3S20&originatingDoc=I95a423e5270511e5a795ac035416da91&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000245&cite=FLCNART3S20&originatingDoc=I95a423e5270511e5a795ac035416da91&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/RelatedInformation/DocHeadnoteLink?docGuid=I95a423e5270511e5a795ac035416da91&headnoteId=203665721600720151210083945&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=CitingReferences&contextData=(sc.Search)
http://www.westlaw.com/Browse/Home/KeyNumber/142T/View.html?docGuid=I95a423e5270511e5a795ac035416da91&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Browse/Home/KeyNumber/142Tk17/View.html?docGuid=I95a423e5270511e5a795ac035416da91&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000245&cite=FLCNART3S20&originatingDoc=I95a423e5270511e5a795ac035416da91&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000245&cite=FLCNART3S20&originatingDoc=I95a423e5270511e5a795ac035416da91&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/RelatedInformation/DocHeadnoteLink?docGuid=I95a423e5270511e5a795ac035416da91&headnoteId=203665721600820151210083945&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=CitingReferences&contextData=(sc.Search)
http://www.westlaw.com/Browse/Home/KeyNumber/142T/View.html?docGuid=I95a423e5270511e5a795ac035416da91&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Browse/Home/KeyNumber/142Tk17/View.html?docGuid=I95a423e5270511e5a795ac035416da91&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000245&cite=FLCNART3S20&originatingDoc=I95a423e5270511e5a795ac035416da91&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000245&cite=FLCNART3S20&originatingDoc=I95a423e5270511e5a795ac035416da91&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/RelatedInformation/DocHeadnoteLink?docGuid=I95a423e5270511e5a795ac035416da91&headnoteId=203665721600920151210083945&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=CitingReferences&contextData=(sc.Search)
http://www.westlaw.com/Browse/Home/KeyNumber/142T/View.html?docGuid=I95a423e5270511e5a795ac035416da91&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Browse/Home/KeyNumber/142Tk17/View.html?docGuid=I95a423e5270511e5a795ac035416da91&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)


League of Women Voters of Florida v. Detzner, 172 So.3d 363 (2015)

40 Fla. L. Weekly S432

 © 2016 Thomson Reuters. No claim to original U.S. Government Works. 3

The relevant inquiry under the Fair Districts
Amendment for discerning improper partisan
intent to favor or disfavor a political party or
incumbent focuses on whether the plan or district
was drawn with this purpose in mind. West's
F.S.A. Const. Art. 3, § 20(a).

Cases that cite this headnote

[11] Conspiracy
Circumstantial evidence

Circumstantial evidence is often essential in
proving a conspiracy, and may be the only type
of evidence available.

Cases that cite this headnote

[12] United States
Equality of representation and

discrimination;  Voting Rights Act

The issue on review of drawing congressional
districts is whether the legislature had an
improper intent that was prohibited by the
mandate of the Fair Districts Amendment. West's
F.S.A. Const. Art. 3, § 20(a).

Cases that cite this headnote

[13] Election Law
Reapportionment in general

In a traditional lawsuit involving a challenge to a
statutory enactment, courts determine legislative
intent through statutory construction, looking to
the actual language used and any other tools,
such as the history of legislative changes and
any appropriate interpretive canons, to assist in
discerning the Legislature's intent in enacting
the law; however, determining whether the
Legislature acted with the type of improper intent
that is prohibited by the mandate of the Fair
Districts Amendment is entirely different than
a traditional lawsuit that seeks to determine
legislative intent through statutory construction.
West's F.S.A. Const. Art. 3, § 20(a).

Cases that cite this headnote

[14] Election Law
Reapportionment in general

Actions and statements of legislators and staff,
especially those directly involved in the map
drawing process, was relevant on the issue of
whether the Legislature acted with the type
of improper intent that was prohibited by the
mandate of the Fair Districts Amendment. West's
F.S.A. Const. Art. 3, § 20(a).

Cases that cite this headnote

[15] United States
Equality of representation and

discrimination;  Voting Rights Act

Intent of individual legislators and legislative
staff members involved in the drawing of
congressional redistricting plan is relevant in
evaluating legislative intent to determine if the
intent was prohibited by the mandate of the Fair
Districts Amendment. West's F.S.A. Const. Art.
3, § 20(a).

Cases that cite this headnote

[16] United States
Judicial review and enforcement

Trial court was justified in drawing an adverse
inference against the Legislature in adjudicating
the claim by challengers of congressional
redistricting plan on the basis of unconstitutional
partisan intent prohibited by the mandate of the
Fair Districts Amendment, where Legislature
systematically deleted almost all of their e-
mails and other documentation relating to
redistricting despite knowledge that litigation
over the constitutionality of the plan was
inevitable and that no privilege would apply to
any of its communications with outside political
consultants. West's F.S.A. Const. Art. 3, § 20(a).

Cases that cite this headnote
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[17] Evidence
Suppression or spoliation of evidence

Even in the absence of a legal duty, the spoliation
of evidence results in an adverse inference
against the party that discarded or destroyed the
evidence.

Cases that cite this headnote

[18] Evidence
Suppression or spoliation of evidence

Pretrial Procedure
Failure to Comply;  Sanctions

Courts may impose sanctions, including striking
pleadings, against a party that intentionally lost,
misplaced, or destroyed evidence, and a jury
could infer under such circumstances that the
evidence would have contained indications of
liability.

Cases that cite this headnote

[19] Evidence
Suppression or spoliation of evidence

If evidence was negligently destroyed, a
rebuttable presumption of liability may arise.

Cases that cite this headnote

[20] Evidence
Suppression or spoliation of evidence

An adverse inference may arise in any situation
where potentially self-damaging evidence is in
the possession of a party and that party either
loses or destroys the evidence.

Cases that cite this headnote

[21] United States
Judicial review and enforcement

Competent, substantial evidence supported trial
court's conclusion that the Legislature had
unconstitutional partisan intent prohibited by the
mandate of the Fair Districts Amendment when

it passed congressional redistricting plan, where
the trial court was convinced by circumstantial
evidence that political operatives obtained the
necessary cooperation and collaboration from
the Legislature to ensure that the redistricting
process and the resulting map were tainted
with improper partisan intent, and found that
operatives were successful in their efforts to
influence the redistricting process and the
congressional plan under review. West's F.S.A.
Const. Art. 3, § 20(a).

Cases that cite this headnote

[22] United States
Judicial review and enforcement

Trial court's finding of unconstitutional partisan
intent prohibited by the mandate of the
Fair Districts Amendment pertained to the
process of redistricting and the enacted map
as a whole, rather than solely to the two
specifically invalidated congressional districts,
where Legislature destroyed almost all e-mails
and other documentation relating to redistricting,
there were early meetings between legislative
leaders and staff with political consultants
regarding the redistricting process and their
continued involvement in the redistricting
process, and none of this evidence was district-
specific. West's F.S.A. Const. Art. 3, § 20(a).

Cases that cite this headnote

[23] United States
Equality of representation and

discrimination;  Voting Rights Act

Trial court was required to analyze congressional
redistricting plan as a whole, rather than with
regard to individual districts, to determine
whether it violated partisan intent prohibition of
the Fair Districts Amendment, where evidence
of constitutionally improper partisan intent
included evidence pertaining both to the plan
as a whole and to specific districts, and trial
court found that partisan political consultants
made a mockery of the redistricting process and
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managed to taint the process and the resulting
map with improper partisan intent, as there
was a parallel redistricting process undertaken
contrary to the Legislature's public transparent
redistricting effort in an attempt to favor a
political party or an incumbent. West's F.S.A.
Const. Art. 3, § 20(a).

1 Cases that cite this headnote

[24] Election Law
Reapportionment in general

The existence of a parallel redistricting process
undertaken contrary to the Legislature's public
transparent redistricting effort in an attempt
to favor a political party or an incumbent is
important evidence in support of the claim that
the Legislature violated the mandate of Fair
Districts Amendment. West's F.S.A. Const. Art.
3, § 20(a).

Cases that cite this headnote

[25] United States
Judicial review and enforcement

Although the legislative redistricting plan comes
before a reviewing court with an initial
presumption of validity, once the trial court
finds that the Legislature intended to favor a
political party or an incumbent in violation of
Fair Districts Amendment, there is no longer
any basis to apply a deferential standard of
review, and instead, the burden shifts to the
Legislature to justify its decisions in drawing the
congressional district lines, and no deference is
afforded to the Legislature's decisions regarding
the drawing of the districts. West's F.S.A. Const.
Art. 3, § 20(a).

Cases that cite this headnote

[26] Election Law
Reapportionment in general

It is a reviewing court's duty, given to it
by the citizens of Florida through the Fair

Districts Amendment, to enforce adherence to
the constitutional requirements for redistricting
and to declare a redistricting plan that does
not comply with those standards constitutionally
invalid. West's F.S.A. Const. Art. 3, § 20(a).

Cases that cite this headnote

[27] Election Law
Reapportionment in general

Unlike a legislative act promulgated separate and
apart from an express constitutional mandate,
the Legislature adopts a joint resolution of
legislative apportionment solely pursuant to the
instructions of the citizens as expressed in
specific requirements of the Florida Constitution
governing this process, including the Fair
Districts Amendment. West's F.S.A. Const. Art.
3, § 20(a).

Cases that cite this headnote

[28] Election Law
Reapportionment in general

While the Legislature is generally entitled to
deference as a result of its role in the redistricting
process, that deference applies only so long
as its redistricting decisions do not violate the
constitutional requirements, including the Fair
Districts Amendment. West's F.S.A. Const. Art.
3, § 20(a).

Cases that cite this headnote

[29] Election Law
Reapportionment in general

Once a tier-one violation of the constitutional
intent standard in Fair Districts Amendment is
found, there is no basis to continue to afford
deference to the Legislature; to do so is to offer
a presumption of constitutionality to decisions
that have been found to have been influenced by
unconstitutional considerations. West's F.S.A.
Const. Art. 3, § 20(a).
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Cases that cite this headnote

[30] United States
Judicial review and enforcement

Alternative maps can provide relevant proof that
the Legislature's apportionment plans consist
of congressional district configurations that are
not explained other than by the Legislature
considering impermissible factors under the
Fair Districts Amendment, such as intentionally
favoring a political party or an incumbent. West's
F.S.A. Const. Art. 3, § 20(a).

Cases that cite this headnote

[31] United States
Equality of representation and

discrimination;  Voting Rights Act

Legislature failed to meet its burden to
demonstrate that District 5, even as revised,
passed constitutional muster under Fair Districts
Amendment, and District had to be redrawn in
an East–West manner, where District was a key
component of the Legislature's unconstitutional
intent in drawing congressional redistricting
plan, Legislature could not prove that North–
South configuration was necessary to avoid
diminishing the ability of black voters to
elect a candidate of their choice, trial court
clearly found that the Legislature's intent in
drawing redistricting plan generally and District
specifically, was to benefit the Republican Party,
configuration also had the effect of benefiting
the long-time incumbent of the district, and
East–West version of District was visually less
unusual and bizarre than the meandering North–
South version. West's F.S.A. Const. Art. 3, §
20(a).

1 Cases that cite this headnote

[32] Election Law
Reapportionment in general

The object of the compactness criterion
for analyzing whether legislative intent in
redistricting violates mandate of Fair Districts
Amendment is that a district should not yield
bizarre designs. West's F.S.A. Const. Art. 3, §
20(a).

Cases that cite this headnote

[33] United States
Equality of representation and

discrimination;  Voting Rights Act

Legislature failed to meet its burden to
demonstrate that Districts 13 and 14 passed
constitutional muster under Fair Districts
Amendment, and the congressional districts
had to be redrawn to avoid crossing Tampa
Bay, where enacted configuration of these two
districts added more Democratic voters to an
already safely Democratic District 14, while
ensuring that District 13 was more favorable to
the Republican Party. West's F.S.A. Const. Art.
3, § 20(a).

1 Cases that cite this headnote

[34] United States
Equality of representation and

discrimination;  Voting Rights Act

Legislature failed to meet its burden to
demonstrate that decision to split Homestead
between congressional Districts 25 and 26 was
not done to benefit the Republican Party in
violation of Fair Districts Amendment, and, thus,
Districts 26 and 27 had to be redrawn to avoid
splitting Homestead. West's F.S.A. Const. Art. 3,
§ 20(a).

Cases that cite this headnote

[35] United States
Equality of representation and

discrimination;  Voting Rights Act

Legislature failed to meet its burden to
demonstrate that congressional District 25
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passed muster under Fair Districts Amendment,
and the District had to be redrawn to avoid
dividing Hendry County, where decision to
adopt the District's configuration was made
in a non-public meeting at the end of the
redistricting process, there was no record from
the time this decision was made to explain why
the Legislature chose the Senate's configuration
of this district over the House's, even though
the Senate's configuration rendered the District
less numerically compact while splitting a
county boundary and without improving the
compactness of the adjacent district, District 20.
West's F.S.A. Const. Art. 3, § 20(a).

Cases that cite this headnote

[36] United States
Equality of representation and

discrimination;  Voting Rights Act

Legislature failed to meet its burden to
demonstrate that Districts 21 and 22 passed
muster under Fair Districts Amendment, where
congressional districts could have been drawn
in a more constitutionally compliant manner
by stacking them on top of each other, in a
horizontal configuration, rather than configuring
the districts to run vertically, parallel to each
other along the Atlantic coast, which would
have been more compact and would have broken
fewer political boundaries, and it could have
been accomplished without violating any tier-
one minority voting protection requirements.
West's F.S.A. Const. Art. 3, § 20(a).

Cases that cite this headnote

[37] United States
Judicial review and enforcement

State courts are empowered to enact
constitutional redistricting plans for the United
States Congress when the legislature fails to do
so. U.S.C.A. Const. Art. 1, § 4, cl. 1.

Cases that cite this headnote

[38] United States
Judicial review and enforcement

State courts have the authority to evaluate
the constitutionality of redistricting laws and
to enact their own congressional redistricting
plans when a state legislature fails to replace
unconstitutional districts with valid ones.
U.S.C.A. Const. Art. 1, § 4, cl. 1.

Cases that cite this headnote

[39] United States
Judicial review and enforcement

When a state legislature fails to replace
unconstitutional districts with valid ones, a
court cannot be characterized as usurping
the legislature's authority; rather, the court
order fulfills the state's obligation to
provide constitutional districts for congressional
elections in the absence of legislative action.
U.S.C.A. Const. Art. 1, § 4, cl. 1.

Cases that cite this headnote

[40] United States
Equality of representation and

discrimination;  Voting Rights Act

Legislature was required by violations of Fair
Districts Amendment to redraw congressional
redistricting map for Districts 5, 13, 14, 21,
22, 25, 26, and 27 pursuant to Supreme
Court's precise guidelines and instructions,
but was not required to redraw the entire
map, where requiring the entire map to be
redrawn was not the remedy commensurate
with the constitutional violations, including
partisan political consultants making a mockery
of the redistricting process and managing to
taint the process and the resulting map with
improper partisan intent, and there was a parallel
redistricting process undertaken contrary to
the Legislature's public transparent redistricting
effort in an attempt to favor a political party or an
incumbent. West's F.S.A. Const. Art. 3, § 20(a).
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Cases that cite this headnote

[41] Constitutional Law
Encroachment on Legislature

While the judiciary is generally without
authority to review the internal workings of the
Legislature, Florida has a strong public policy,
as codified in the state Constitution, favoring
transparency and public access to the legislative
process. West's F.S.A. Const. Art. 3, § 20(a).

Cases that cite this headnote
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*368  John Stewart Mills, Andrew David Manko, and
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Opinion

PARIENTE, J.

In this appeal involving legal issues of first impression, we
review a trial court's finding that the 2012 “redistricting
process” and the “resulting map” apportioning Florida's
twenty-seven congressional districts were “taint [ed]” by
unconstitutional intent to favor the Republican Party and

incumbent lawmakers. 1  Cognizant that this Court's role is
not to select a redistricting map that performs better for one
political party or another, but is instead to uphold the purposes
of the constitutional provision approved by Florida voters to
outlaw partisan intent in redistricting, the crux of what we
must decide is whether the trial court gave the appropriate
legal effect to its finding that the Florida Legislature drew
the state's congressional districts in violation of the Florida
Constitution.

Added to the Florida Constitution in 2010, the Fair
Districts Amendment sought to eliminate the age-old practice
of partisan political gerrymandering—where the political
party and representatives in power manipulate the district
boundaries to their advantage—by forbidding the Florida
Legislature from drawing a redistricting plan or an individual
district with the “intent to favor or disfavor a political
party or an incumbent.” Art. III, § 20(a), Fla. Const. “The
desire of a political party to provide its representatives
with an advantage in reapportionment is not a Republican
or Democratic tenet, but applies equally to both parties.”
In re Senate Joint Resolution of Legislative Apportionment
1176 (Apportionment I), 83 So.3d 597, 615 (Fla.2012). As
observed when a three-judge panel of a federal district court
examined Florida's last decennial congressional redistricting
plan in 2002, the “raw exercise of majority legislative *370
power does not seem to be the best way of conducting a
critical task like redistricting, but it does seem to be an
unfortunate fact of political life around the country.” Martinez
v. Bush, 234 F.Supp.2d 1275, 1297 (S.D.Fla.2002).

With the voters' approval of the Fair Districts Amendment,
that unfortunate fact of political life was banned in Florida.
Our citizens declared that the Legislature must “redistrict
in a manner that prohibits favoritism or discrimination.”
Apportionment I, 83 So.3d at 632. And the Eleventh
Circuit Court of Appeals similarly declared that “[f]ar
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from dictat[ing] electoral outcomes, the provision seeks
to maximize electoral possibilities by leveling the playing
field.” Brown v. Sec'y of State of Fla., 668 F.3d 1271, 1285
(11th Cir.2012) (internal quotation marks omitted).

[1]  [2]  Like the voters of Arizona, who adopted an
independent redistricting commission recently upheld by
the United States Supreme Court as consistent with the
“fundamental premise that all political power flows from
the people,” the Florida voters endeavored “to address
the problem of partisan gerrymandering—the drawing of
legislative district lines to subordinate adherents of one
political party and entrench a rival party in power.” Ariz.
State Legislature v. Ariz. Indep. Redistricting Comm'n,
No. 13–1314, ––– U.S. ––––, 135 S.Ct. 2652, 2658, 192
L.Ed.2d 704, 2015 WL 2473452, at *4, 21 (U.S. June 29,
2015). As the United States Supreme Court has recognized,
“partisan gerrymanders ... [are incompatible] with democratic
principles.” Id. at *4, ––––, 135 S.Ct. 2652, 2658 (alteration in
original) (quoting Vieth v. Jubelirer, 541 U.S. 267, 292, 124
S.Ct. 1769, 158 L.Ed.2d 546 (2004) (plurality opinion)). In
short, the Fair Districts Amendment was designed “to restore
‘the core principle of republican government,’ namely, ‘that
the voters should choose their representatives, not the other
way around.’ ” Id. at *21, ––––, 135 S.Ct. 2652, 2677 (quoting
Mitchell N. Berman, Managing Gerrymandering, 83 Texas

L.Rev. 781, 781 (2005)). 2

Presented in this case with a first-of-its-kind challenge under
the Fair Districts Amendment, the trial court found that
the Legislature's 2012 congressional redistricting plan was
drawn in violation of the Florida Constitution's prohibition
on partisan intent. We affirm that finding. We conclude,
however, that the trial court failed to give proper legal effect
to its determination that the Fair Districts Amendment was
violated.

In reaching this conclusion, we recognize that the trial court
had scant precedent to guide it in approaching the legal
issues presented. And, we commend the trial court for the
tremendous effort that was expended in deciding this novel
challenge under the Fair Districts Amendment.

Nevertheless, we conclude that two legal errors significantly
affected the trial *371  court's determination of the
appropriate legal effect of its finding of unconstitutional

intent. First, the trial court erred in determining that there
was no distinction between a challenge to the “plan as a
whole”—a challenge, in effect, to the map produced from
the unconstitutional “process”—and a challenge to individual
districts. Second, the trial court erred in the standard of
review it applied, which was improperly deferential to
the Legislature's decisions after finding a violation of the
Fair Districts Amendment's prohibition on partisan intent.
Although it found the existence of unconstitutional intent, the
trial court relied solely on objective “tier-two” constitutional
indicators, such as compactness and the use of political
or geographical boundaries, rather than on the direct and
circumstantial evidence of “tier-one” unconstitutional intent
presented at trial.

In other words, the trial court analyzed the Legislature's map
as if it had not found the existence of unconstitutional intent,
affording deference to the Legislature where no deference
was due. Once a direct violation of the Florida Constitution's
prohibition on partisan intent in redistricting was found, the
burden should have shifted to the Legislature to justify its
decisions in drawing the congressional district lines.

Relying on the finding of unconstitutional intent, the
challengers have urged that the entire plan should be redrawn.
Certain factors support this approach, which would require
the Legislature to begin the redistricting process anew on a
blank slate. For example, we are aware that the starting point
for drawing the 2012 congressional redistricting map was
the 2002 map, which was drawn prior to the Fair Districts
Amendment with, at that time, legally permissible partisan
intent. In fact, the Legislature itself had, in defending against
a racial gerrymandering claim directed at the 2002 map,
“stipulated” that its intent “was to draw the congressional
districts in a way that advantages Republican incumbents
and potential candidates.” Martinez, 234 F.Supp.2d at 1340.
We also acknowledge that a three-judge federal district court
panel concluded that the Florida Legislature's “overriding
goal with respect to congressional reapportionment” in 2002
was to “maximize the number of districts likely to perform for
Republicans.” Id. at 1300–01. These are considerations now
explicitly outlawed by the Florida Constitution's prohibition
on partisan political gerrymandering.

Based on the findings and evidence in this case, however,
we ultimately reject the challengers' request that the entire
plan must be redrawn or that this Court should, at this time,
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perform the task of redrawing the districts. Although we
conclude that the trial court's finding of unconstitutional
intent required the burden to shift to the Legislature to justify
its decisions regarding where to draw the lines, we also
conclude that the challengers still must identify some problem
with the Legislature's chosen configuration. They did so in
this case with respect to Districts 5, 13, 14, 26, and 27—
showing a nexus between the unconstitutional intent and the
district—as well as for Districts 21, 22, and 25, which they
contended were problematic either for “tier-two” reasons or
because the Legislature unjustifiably rejected a less favorable
configuration.

Accordingly, while we affirm the trial court's finding that the
Legislature's enacted map was “taint[ed]” by unconstitutional
intent, we reverse the trial court's order upholding the
Legislature's remedial redistricting plan. We relinquish this
case to the trial court for a period of 100 days from the date of
this opinion, with directions that it require the Legislature to
redraw, on an expedited basis, Congressional *372  Districts
5, 13, 14, 21, 22, 25, 26, 27, and all other districts affected
by the redrawing, pursuant to the guidelines set forth in
this opinion. We emphasize the time-sensitive nature of
these proceedings, with candidate qualifying for the 2016
congressional elections now less than a year away, and make
clear that we take seriously our obligation to provide certainty
to candidates and voters regarding the legality of the state's
congressional districts. Upon the completion of the redrawing
of the map, the trial court shall hold a hearing where both
sides shall have an opportunity to present their arguments and
any evidence for or against the redrawn map, and the trial
court shall then enter an order either recommending approval
or disapproval of the redrawn map.

We commend both parties for their professionalism in
presenting the case to this Court and now proceed to discuss
in detail the legal issues that have been raised on appeal, the
background of this case, the evidence presented, and our legal
reasoning.

I. CHALLENGE TO TRIAL COURT'S FINDINGS

On appeal in this Court, the challengers seek affirmance of
the trial court's finding of unconstitutional partisan intent
in drawing the state's congressional districts—a finding that

was based on both direct and circumstantial evidence. Their
primary contention of error, however, is that the trial court
applied an unduly deferential standard of review, thereby
precluding it from imposing a more meaningful remedy for
its finding of unconstitutional intent to favor the Republican

Party and incumbents. 3

The Legislature, while seeking affirmance of the trial court's
approval of the remedial redistricting plan, nevertheless takes

issue with the trial court's finding of unconstitutional intent. 4

In particular, the *373  Legislature contests, first, the trial
court's finding of a connection between the evidence and
the Legislature itself, including the trial court's decision to
ascribe the intent of a few individuals to the Legislature
as a collective body. Second, the Legislature asserts that,
even assuming the existence of unconstitutional intent, the
trial court's finding pertains solely to the two invalidated
districts and not to the broader process or map as a whole.
Accordingly, the Legislature argues that any remedy that may
have been necessary has already been provided through the
enactment of the remedial redistricting plan.

We address these issues in the following way. After setting
forth a comprehensive overview of the factual and legal
background of the case, including a review of the evidence
relied on by the trial court in finding unconstitutional intent,
our analysis begins by considering the “intent” standard and
the trial court's application of that standard in this case.
Upon determining that the trial court appropriately framed
the “intent” inquiry, we turn to the legal sufficiency of the
trial court's finding of unconstitutional intent. We conclude
that competent, substantial evidence supports the trial court's
finding and that this finding pertains to the plan as a whole and
not solely to the two invalidated districts. We then proceed to
consider the proper legal effect of this finding as we review

each challenged district. Finally, we address the remedy. 5

II. THE FLORIDA CONSTITUTION'S PROHIBITION
ON PARTISAN POLITICAL GERRYMANDERING

In February 2012, “the Florida Legislature approved
the decennial plan apportioning Florida's twenty-seven
congressional districts, based on population data derived from
the 2010 United States Census.” League of Women Voters
of Fla. v. Fla. House of Representatives (Apportionment
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IV), 132 So.3d 135, 139 (Fla.2013). After the adoption
of the Legislature's 2012 congressional redistricting plan,

two separate groups of plaintiffs (“the challengers”) 6

filed civil complaints in the Second Judicial Circuit
Court in and for Leon County, challenging the validity
of the plan under new state constitutional redistricting
standards approved by the Florida voters in 2010 and
now enumerated in article III, section 20, of the Florida
Constitution. “Those standards, governing the congressional
reapportionment process, appeared on the 2010 general
election ballot as *374  ‘Amendment 6’ and, together
with their identical counterparts that apply to legislative
reapportionment (‘Amendment 5’), were generally referred

to as the ‘Fair Districts' amendments.” Id. 7  As this Court
has previously noted, “[t]here is no question that the goal
of minimizing opportunities for political favoritism was
the driving force behind the passage of the Fair Districts
Amendment.” Apportionment I, 83 So.3d at 639.

In Apportionment I, during this Court's first review involving
the new constitutional standards, we commended the
Legislature for what it claimed at that time to be an
unprecedented transparent redistricting process, in which the
Legislature engaged in twenty-six public hearings around the
state and obtained public input as it went about its task of
redistricting. See 83 So.3d at 637 n. 35, 664. In truth, public
input in redistricting was not unique to the 2012 process.
The Legislature held thirty-three public hearings during the
1992 redistricting and twenty-four public hearings prior to the
enactment of the 2002 map. See Martinez, 234 F.Supp.2d at
1288.

Based on the new constitutional standards that applied for
the first time to the 2012 process, transparency became
legally significant under the Florida Constitution. This
Court explained that “if evidence exists to demonstrate that
there was an entirely different, separate process that was
undertaken contrary to the transparent effort in an attempt
to favor a political party or an incumbent in violation of
the Florida Constitution, clearly that would be important
evidence in support of the claim that the Legislature thwarted
the constitutional mandate.” Apportionment IV, 132 So.3d at
149. Indeed, the challengers' principal claim in this litigation
challenging the constitutional validity of the Legislature's
2012 congressional redistricting plan involved evidence of
the type of “entirely different, separate process” this Court

warned would be “important evidence” of a constitutional
violation.

Specifically, the challengers argued that the Legislature
cooperated and collaborated with partisan political operatives
aligned with the Republican Party to produce a redistricting
plan that was drawn in contravention of article III, section
20, with the intent to favor incumbents and the Republican
Party, which was the controlling political party in the
Legislature at the time of the 2012 redistricting. Before the
approval of the Fair Districts Amendment, this Court had
previously acknowledged, in 1992, that there was “little
doubt that politics played a large part” in the adoption of
prior redistricting plans in this state, explaining that the
protection of incumbents and favoritism of one party over
another was inevitable—and certainly “not illegal.” In re
Senate Joint Resolution 2G, Special Apportionment Session
1992 (In re Apportionment Law–1992), 597 So.2d 276, 285
(Fla.1992). But at that time, such partisan intent was not
legally prohibited.

The acceptability of partisan political gerrymandering in
this state dramatically changed in 2010. With “fairness” as
its “focus,” the Fair Districts Amendment now “expressly
prohibits” redistricting “practices that have been acceptable
in the past, such as crafting a plan or district with the intent
to favor a political party or an incumbent.” Apportionment I,
83 So.3d at 605, 607, 616. These “express new standards”
thus afford Florida citizens *375  “explicit constitutional
protection” under article III, section 20, of the Florida
Constitution, “against partisan political gerrymandering.”
Apportionment IV, 132 So.3d at 138–39.

Specifically, article III, section 20, of the Florida
Constitution, provides in its entirety as follows:

In establishing congressional district boundaries:

(a) No apportionment plan or individual district shall be
drawn with the intent to favor or disfavor a political party
or an incumbent; and districts shall not be drawn with
the intent or result of denying or abridging the equal
opportunity of racial or language minorities to participate
in the political process or to diminish their ability to elect
representatives of their choice; and districts shall consist of
contiguous territory.
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(b) Unless compliance with the standards in this subsection
conflicts with the standards in subsection (a) or with federal
law, districts shall be as nearly equal in population as is
practicable; districts shall be compact; and districts shall,
where feasible, utilize existing political and geographical
boundaries.

(c) The order in which the standards within subsections (a)
and (b) of this section are set forth shall not be read to
establish any priority of one standard over the other within
that subsection.

Art. III, § 20, Fla. Const.

[3]  [4]  [5]  [6]  [7]  Under article III, section 20, “there
is no acceptable level of improper intent.” Apportionment
I, 83 So.3d at 617. The prohibition on improper partisan
intent in redistricting applies, “by its express terms,” to
“both the apportionment plan as a whole and to each district
individually” and does not “require a showing of malevolent
or evil purpose.” Id. A finding of partisan intent therefore
renders the Legislature's redistricting plan constitutionally
invalid, as the Florida Constitution expressly “outlaw[s]
partisan political gerrymandering.” Apportionment IV, 132
So.3d at 137. As we explained in Apportionment I:

The Florida Constitution now expressly prohibits what the
United States Supreme Court has in the past termed a
proper, and inevitable, consideration in the apportionment
process.

Florida's express constitutional standard, however, differs
from equal protection political gerrymandering claims
under either the United States or Florida Constitutions.
Political gerrymandering claims under the Equal Protection
Clause of the United States Constitution focus on
determining when partisan districting as a permissible
exercise “has gone too far,” so as to “degrade a voter's or
a group of voters' influence on the political process as a
whole.”

In contrast to the federal equal protection standard applied
to political gerrymandering, the Florida Constitution
prohibits drawing a plan or district with the intent to
favor or disfavor a political party or incumbent; there
is no acceptable level of improper intent. It does not
reference the word “invidious” as the term has been used

by the United States Supreme Court in equal protection
discrimination cases, and Florida's provision should not be
read to require a showing of malevolent or evil purpose.

83 So.3d at 616–17 (citations omitted).

[8]  [9]  [10]  “Florida's constitutional provision prohibits
intent, not effect,” which is to say that a map that has the
effect or result of favoring one political party over another
is not per se unconstitutional in the absence of improper
intent. Id. at 617. “Thus, the focus of the analysis must be
on both direct and circumstantial evidence of *376  intent.”
Id. “One piece of evidence in isolation may not indicate
intent, but a review of all of the evidence together may lead
this Court to the conclusion that the plan was drawn for
a prohibited purpose.” Id. at 618. The relevant inquiry for
discerning improper partisan intent “focuses on whether the
plan or district was drawn with this purpose in mind.” Id.

A. TRIAL COURT'S FINDING OF
UNCONSTITUTIONAL INTENT

The challengers' claim of unconstitutional intent in the
enacted congressional redistricting plan was that the
Legislature communicated and collaborated with partisan
political operatives, in the shadow of the Legislature's
purportedly open and transparent redistricting process, to
produce a map favoring Republicans and incumbents. After
hearing all the evidence presented during a twelve-day bench
trial held from late May to early June 2014, and evaluating
the credibility of all the witnesses, the trial court found that
the challengers had proven their case and concluded that the
Florida Legislature's enacted 2012 congressional redistricting
plan was drawn in violation of article III, section 20.

The introductory paragraph of the trial court's judgment stated
that “districts 5 and 10 were drawn in contravention of the
constitutional mandates of Article III, Section 20,” but, in
its discussion throughout the course of its forty-one-page
order, the trial court more generally referred to and found
that a group of partisan political operatives “conspire[d] to
manipulate and influence the redistricting process ” and
succeeded in “infiltrat[ing] and influenc[ing] the Legislature,
to obtain the necessary cooperation and collaboration” to
“taint the redistricting process and the resulting map with
improper partisan intent.” (Emphasis supplied.)
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Specifically, the trial court stated, in pertinent part, as follows:

[The challengers'] theory of the case regarding improper
intent is that Republican leadership in the House and the
Senate, their key staff members, and a small group of
Republican political consultants conspired to avoid the
effective application of the Fair District Amendments to the
redistricting process and thereby successfully fashioned
a congressional map that favors the Republican Party
and its incumbents. The strategy they came up with,
according to the [challengers], was to present to the public
a redistricting process that was transparent and open to
the public, and free from partisan influences, but to hide
from the public another secretive process. In this secretive
process, the political consultants would make suggestions
and submit their own partisan maps to the Legislature
through that public process, but conceal their actions
by using proxies, third persons who would be viewed
as “concerned citizens,” to speak at public forums from
scripts written by the consultants and to submit proposed
maps in their names to the Legislature, which were drawn
by the consultants.

What is clear to me from the evidence, as described in
more detail below, is that this group of Republican political
consultants or operatives did in fact conspire to manipulate
and influence the redistricting process. They accomplished
this by writing scripts for and organizing groups of people
to attend the public hearings to advocate for adoption of
certain components or characteristics in the maps, and
by submitting maps and partial maps through the public
process, all with the intention of obtaining enacted maps
for the State *377  House and Senate and for Congress
that would favor the Republican Party.

They made a mockery of the Legislature's proclaimed
transparent and open process of redistricting by doing all
of this in the shadow of that process, utilizing the access it
gave them to the decision makers, but going to great lengths
to conceal from the public their plan and their participation
in it. They were successful in their efforts to influence
the redistricting process and the congressional plan under
review here. And they might have successfully concealed
their scheme and their actions from the public had it not
been for the [challengers'] determined efforts to uncover it
in this case.

The closer question is whether the Legislature in general,
or the leadership and staff principally involved in drawing
the maps, knowingly joined in this plan, or were duped by
the operatives in the same way as the general public. The
Defendants argue that if such a conspiracy existed, there
is no proof that anyone in the Legislature was a part of
it. If portions of the operatives' maps found their way into
the enacted maps, they say, it was not because leadership
or staff were told or knew they came from this group, but
rather because the staff, unaware of their origins, saw the
proposals as improving the draft maps they were working
on.

The most compelling evidence in support of this contention
of the Defendants is the testimony of the staff members who
did the bulk of the actual map drawing for the Legislature.
I had the ability to judge the demeanor of Alex Kelly,
John Guthrie and Jason Poreda at trial and found each
to be frank, straightforward and credible. I conclude that
they were not a part of the conspiracy, nor directly aware
of it, and that significant efforts were made by them and
their bosses to insulate them from direct partisan influence.
I accept that their motivation in drawing draft maps for
consideration of the Legislature was to produce a final map
which would comply with all the requirements of the Fair
District Amendments, as their superiors had directed them.

That being said, the circumstantial evidence introduced at
trial convinces me that the political operatives managed to
find other avenues, other ways to infiltrate and influence
the Legislature, to obtain the necessary cooperation and
collaboration to ensure that their plan was realized, at
least in part. They managed to taint the redistricting
process and the resulting map with improper partisan
intent. There is just too much circumstantial evidence of it,
too many coincidences, for me to conclude otherwise.

(Emphasis supplied.)

[11]  Having reviewed the trial court's factual findings and
the record, and viewing the evidence in the light most
favorable to the trial court's finding of unconstitutional intent,
we set forth the following relevant factual background of
the case. See Berges v. Infinity Ins. Co., 896 So.2d 665,
676 (Fla.2004) (explaining that it “is not the function of
this Court to substitute its judgment for that of the trier of
fact”); Markham v. Fogg, 458 So.2d 1122, 1126 (Fla.1984)
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(stating that an appellate court “should not substitute its
judgment for that of the trier of fact” as long as there
is competent, substantial evidence to support the findings,
and concluding upon review of conflicting evidence that
there was “ample credible evidence adduced at the trial
to sustain the trial judge's findings”); see also Hausdorff
v. Hausdorff, 913 So.2d 1267, 1268 (Fla. 4th DCA 2005)
(viewing the evidence in the light most favorable to *378
the challenged judgment in evaluating whether competent,
substantial evidence supported the trial court's rulings);
Mesick v. Loeser, 311 So.2d 132, 136 (Fla. 2d DCA 1975)
(findings by the lower court as a trier of fact come to
the appellate court “clothed with a heavy presumption of
correctness and where there is substantial competent evidence
to sustain the actions of the trial court,” the appellate court
cannot substitute its own opinion on the evidence but “must
indulge every fact and inference in support of that judgment,”
which is the equivalent of a jury verdict). We note, given the
nature of the challengers' claim, that circumstantial evidence
is often essential in proving a conspiracy—and indeed may be
the only type of evidence available. See Anheuser–Busch, Inc.
v. Campbell, 306 So.2d 198, 199 (Fla. 1st DCA 1975) (“It is a
well settled rule that circumstantial evidence is admissible in
civil conspiracy cases.”); see also Resnick v. State, 287 So.2d
24, 26 (Fla.1973) (holding that a criminal conspiracy need not
be proved by only direct evidence).

As we recount the facts, we emphasize that not every meeting
held or every communication made was improper, illegal, or
even violative of the letter of the Fair Districts Amendment.
We set forth the pertinent facts in the record because,
collectively, the evidence that the challengers were able to
uncover after a protracted discovery process demonstrates
a different scenario than the entirely open and transparent
process touted by the Legislature when this Court considered
the original apportionment challenges to the state Senate and
House maps in Apportionment I. This is, indeed, what the trial
court—which heard and considered all this evidence—found.

We also emphasize that since many of the e-mails were
deleted or destroyed, we still may have only a partial
picture of the behind-the-scenes political tactics. As the trial
court found, “the Legislators and the political operatives
systematically deleted almost all of their e-mails and other
documentation relating to redistricting.” The Legislature did
so even though it had acknowledged that litigation over the
redistricting plan was “a moral certainty.” Indeed, if not

for the production of some documents from the political
consultants, including Marc Reichelderfer and Pat Bainter,
there would be no record of the separate process undertaken
by the consultants and no way to establish whether or
not this process involved the collusion of the Legislature
and ultimately affected the enacted map, as the trial court
concluded.

We further understand that “taking the politics out of politics”
is itself a difficult challenge, considering that partisan
political gerrymandering was the norm for both political
parties during prior redistricting processes in this state.
Nevertheless, the facts that we recount provide the backdrop
as to why we reject the Legislature's defense—which
focuses on the political consultants' efforts to “influence the
redistricting process” and “make themselves relevant” despite
their “exclusion from the decision-making process”—that
depicts the political consultants and a few errant staffers
as independent, self-motivated culprits, individuals who did
not have the ability to and did not, in fact, influence the
Legislature's decisions regarding where to draw the lines.
And, finally, we emphasize that a finding of unconstitutional
intent to favor a political party or incumbent does not
necessarily mean that those who made the decisions acted
with “malevolent or evil purpose,” which is not required for
a finding of unconstitutional intent under the Fair Districts
Amendment. Apportionment I, 83 So.3d at 617.

B. EVIDENCE OF UNCONSTITUTIONAL INTENT

A month after the Florida voters approved the Fair Districts
Amendment during *379  the November 2010 general
election, then-Speaker of the House Dean Cannon authorized
a meeting in December 2010 at the headquarters of the
Republican Party of Florida, involving Republican political
consultants and legislative staffers, to discuss the upcoming
redistricting process. This gathering was described by one
of the consultants at trial as a meeting of “people that, prior
to passage of the [new constitutional standards], would have
generally been involved in the redistricting process.”

The four key political consultants in attendance, who became
major figures in the redistricting trial, were (1) Rich Heffley,
(2) Frank Terraferma, (3) Marc Reichelderfer, and (4) Pat
Bainter. Heffley is a consultant who has worked with many
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Republican legislators and candidates for public office,
including Senator Don Gaetz, the Chairman of the 2012
Senate Committee on Reapportionment. Heffley had been
involved in prior redistricting processes in Florida in 1992
and 2002 and, by the summer of 2011, was being paid
$10,000 per month by the Republican Party of Florida
for unspecified redistricting services. Terraferma is also a
consultant who has worked for a number of Republican
legislators and candidates, including Representative Will
Weatherford, the Chairman of the 2012 House Redistricting
Committee. Terraferma had previously been hired by Heffley
to work for the Republican Party of Florida and went back
to work for the party as Director of House campaigns
in 2011. He was described by employees of a national
Republican organization, in an invitation for a meeting held
in Washington, D.C., in June 2011 with key individuals
involved in the redistricting process, as a “genius map
drawer.” Reichelderfer is another consultant who has worked
with several Republican legislators and candidates, including
former Speaker Dean Cannon. Reichelderfer is also one of
Cannon's longtime personal friends, dating back over twenty
years to their days together as Young Republicans. He was, at
the time of the 2012 redistricting, considered part of Cannon's
“inner circle,” and he had a good working relationship with
Heffley. Bainter is the owner of a Gainesville, Florida, based
political consulting firm known as Data Targeting, Inc.,
which has as one of its largest clients the Republican Party of
Florida. Between January of 2011 and November of 2012, the
Republican Party of Florida paid Data Targeting, Inc., almost
$3 million for consulting, polling, and direct mail services.

These four consultants, along with employees of the
Republican Party of Florida, met in the initial December 2010
meeting with Alex Kelly, the staff director for the House
Redistricting Committee; Chris Clark, the chief legislative
aide for Senator Gaetz; and attorneys for the Legislature.
At a second meeting the following month, in January 2011,
the consultants met with Senator Gaetz, Representative
Weatherford, Alex Kelly, and Kelly's Senate counterpart,
John Guthrie.

These meetings were not open to the public and there is
no record of what was discussed. As the trial court stated,
“[n]o one who testified at trial about [the meetings] seemed
to be able to remember much about what was discussed,
though all seemed to agree that the political consultants were
told that they would not have a ‘seat at the table’ in the

redistricting process,” as they had during redistricting in years
past. According to the trial court, “[n]o one clearly articulated
what that meant exactly, but there was testimony that they
were told that they could still participate in redistricting
through the public process ‘just like any other citizen.’ ”

Reichelderfer, the consultant who has worked with then-
Speaker Cannon, testified *380  that one topic of discussion
at the meetings, as the trial court noted, was “whether
a privilege could be identified to prevent disclosure
of redistricting-related communications among political
consultants, legislators, and legislative staff members.” The
conclusion reached at the meetings, according to the trial
court, was “that no privilege would apply.” After the
first meeting, in December 2010, Reichelderfer prepared
a memorandum that included the following question:
“Communication with outside non-lawyers—how can we
make that work?”

Another question included in the Reichelderfer memorandum
was, “Evolution of maps—Should they start less compliant
and evolve through the process—or—should the first map
be as near as compliant as possible and change very little?”
Reichelderfer acknowledged at trial that it was “possible” he
discussed with Speaker Cannon the issues identified in this
initial memo he prepared. The trial court would later reference
Reichelderfer's memo in rejecting part of the Legislature's
argument that there could be “no improper partisan intent in
the drafting of the maps” because, the Legislature asserted,
“as things progressed, each succeeding map that was drawn
was an improvement over the one before it in terms of
compactness, leaving cities and counties intact and following
geographical boundaries.” “Coincidentally,” the trial court
stated, “that corresponds with a strategy suggested from
Reichelderfer's notes, i.e., start with less compliant maps and
work toward a more compliant map.”

The trial court found that there was “no reason to convene
two meetings just to tell active political partisans of the
Republican Party that they would not ‘have a seat at the table.’
” The trial court also noted “a few curious things about these
meetings and their connection to subsequent events that are
troubling.”

Specifically, even though the consultants supposedly had no
“seat at the table,” the trial court found that they continued
to be involved in the process. In June 2011, an e-mail
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was sent from Senator Gaetz's e-mail address to legislators
to provide information about upcoming public hearings
regarding redistricting. A “blind copy” of this e-mail was sent
to Heffley, the consultant under contract with the Republican
Party of Florida, and to Terraferma, the “genius map drawer.”
The trial court found that this was evidence that either
Senator Gaetz or “someone in his office” was “keeping these
operatives in the loop.”

Another e-mail, sent in October 2011 from Terraferma
to Representative Weatherford, reported that Kirk Pepper,
the Deputy Chief of Staff for then-Speaker Cannon, was
“huddled on a computer” at the Republican Party of
Florida's headquarters, working with consultant Heffley on
“[c]ongressional redistricting if I had to guess?” Pepper
acknowledged at trial that he must have been speaking with
Heffley at the Republican Party of Florida's headquarters at
the time, but stated that he “never met with Rich Heffley
about redistricting.” He had no explanation as to why
Terraferma, whom Pepper had previously worked with at the
Republican Party of Florida, would have thought otherwise.
The trial court found that it was “possible that Terraferma
was mistaken or simply speculating without any basis,” but
this communication caused the trial court to “wonder why
[Terraferma] would make this assumption if Pepper really had
nothing to do with the redistricting process.”

As it turned out, Pepper acted as a conduit between the
consultants and the Legislature. According to testimony
relied on by the trial court, Cannon staffer *381  Pepper
“regularly” provided advance, non-public copies of draft
redistricting maps to consultant Reichelderfer. The evidence,
which came from document production by Reichelderfer
since, as the trial court noted, neither Pepper nor Speaker
Cannon preserved any records, demonstrated that between
November 2011 and January 2012, Pepper transmitted
to Reichelderfer—through his personal e-mail account, a
“Dropbox” account he later deleted, and a thumb drive—
at least twenty-four draft congressional redistricting maps
prepared by the Legislature, mostly before they were released
to the public. In some instances, Pepper sent Reichelderfer
maps the Legislature prepared but never released to the
public.

Although Pepper testified at trial that he acted “without
Speaker Cannon's approval” and, in retrospect, considered his
decision to provide Reichelderfer with maps to have been “a

mistake,” Pepper was later hired by Cannon's private firm
after Cannon left office. Cannon described Pepper as “a loyal
employee,” but testified that he did not know about Pepper's
transmission of maps to Reichelderfer until it was reported in
the media during the litigation in this case.

While they denied doing so, the trial court found that
Pepper and Reichelderfer “communicate[d] about the
political performance of the maps.” In one instance,
after Reichelderfer expressed concerns that the draft of a
Central Florida district occupied by incumbent Republican
Representative Daniel Webster was “a bit messed up,”
Pepper asked Reichelderfer, “[p]erformance or geography?”
Reichelderfer acknowledged during testimony at trial that
“performance” in that context would “[g]enerally” refer to
the political performance of the district, although there is no
record of his response to Pepper. Reichelderfer testified that
he could not recall whether or how he answered that question.
He spoke on the phone “regularly” with Pepper but denied
having “specific conversations about political performance.”

Despite asking, “[p]erformance or geography?” Pepper
testified at trial that he did not want to know from
Reichelderfer if there was a problem with the political
performance of that particular district. Instead, he provided
a lengthy explanation that his question was a “sarcastic”
response to remind Reichelderfer “to be quiet,” because they
were not supposed to talk about redistricting or the political
implications of certain maps. Pepper stated of his question,
“[i]t's like if you were talking to someone that you knew
very well and had known for a long period of time, you
could say something in writing that other people might take
differently than you meant it.” The trial court discredited
Pepper's explanation as “very unusual and illogical.”

After receiving maps from Cannon staffer Pepper,
Reichelderfer modified the maps to increase the Republican
performance of the districts, and he and the other consultants
traded numerous maps back and forth with each other. Of
significance, the trial court found that some of Reichelderfer's
modifications corresponded to the actual decisions the
Legislature ultimately made.

In one graphic example, cited by the trial court,
Reichelderfer's revisions changed the performance of
Districts 5, 7, 9, and 10 from four Democratic performing
or leaning seats to two Democratic and two Republican
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performing seats, as eventually reflected in the actual map
enacted by the Legislature. Another map, which was known
to have been drawn by Terraferma, shared eleven identical
districts with a map submitted through the public process by
an individual named Alex Posada, *382  who denied ever
creating or submitting the map and stated that he had not
authorized anyone to submit a map using his name.

For his part, Reichelderfer described his interest in the
Legislature's maps as important to him “professionally” to
“know the lay of the land,” similar to Bainter's explanation
that his interest was an “after-the-fact” one merely for the
sake of his own “[k]nowledge”—even though the evidence
presented at trial demonstrated that the consultants spent
considerable time, including weekends, early mornings, and
late nights, making revisions to draft maps, and even though
communications between these consultants regarding the
maps referred to having “a job to do,” wanting to “spread”
the maps “around,” and “[h]ead[ing] up” to Tallahassee to
“[t]ell[ ] folks to look at” certain maps.

The trial court found that the consultants “did their best
to evade answering direct questions” at trial, “often using
semantic distinctions to avoid admitting what they had done.”
As this Court previously noted with respect to documents
produced by Bainter that included communications among
the consultants regarding maps, “the documents support[ed]
the challengers' claim that Bainter was not just drawing
maps out of casual ‘after-the-fact interest,’ but was actively
engaged in an extensive process to draw maps favorable to
a particular political party or incumbent and facilitate the
submission of those maps to the Legislature through ‘shell
people’ without any indication that the maps were drawn by
the political consultants.” Apportionment VI, 150 So.3d at
1129. For instance, one email produced by Bainter stated that
a Republican activist in Gainesville was “getting” him “10
more people at least,” while another e-mail indicated that
if one of the consultants could “think of a more secure and
failsafe way to engage our people, please do it.”

The trial court found that the Bainter documents “evidenced
a conspiracy to influence and manipulate the Legislature
into a violation of its constitutional duty” to redistrict in
a neutral, non-partisan fashion, and explained that those
documents were “very helpful” in demonstrating not only
that the consultants “were submitting maps to the legislature”
through third parties, but “how extensive and organized

that effort was, and what lengths they went to in order to
conceal what they were doing.” The trial court also found
it “hard to imagine” that the legislative leaders and staffers
who allegedly told these consultants that they could not be
involved, other than through the public process, “would not
have expected active participation in the public redistricting
process by those political consultants at the meetings” and
would not have questioned both why the consultants were not
in attendance at the public hearings and why none of the maps
coming from the public had any of the consultants' names
on them. “I would think,” the trial court opined, “that the
staff and legislative leaders would find [this lack of public
participation by the consultants] extremely strange, that they
might even ask why not. But they didn't.”

According to the trial court, however, the consultants had
no need to publicly participate in order to influence the
Legislature's redistricting plan. Throughout the process,
Reichelderfer was in direct contact with Speaker Cannon.
In one late November 2011 e-mail from Cannon to
Reichelderfer, which copied Pepper, Cannon commented that
“we are in fine shape” as long as “the Senate accommodates
the concerns that you [Reichelderfer] and Rich [Heffley]
identified in the map that they put out tomorrow.”

Cannon testified at trial that these “concerns” he was referring
to were that the *383  House and Senate “not roll out maps
that were either completely inconsistent with one another
or designed to show some inadequacy in terms of either
minority representation or defect in [the House's] maps,”
so that reconciliation between the two chambers would be
difficult. The trial court found Cannon's explanation to be “a
stretch given the language used.”

The evidence also revealed that Cannon asked Reichelderfer
and Heffley, who was described as being “close” to Senator
Gaetz, to serve, as the trial court put it, “as go betweens for
leadership of the two chambers regarding the redistricting
process.” According to testimony relied on by the trial
court, the asserted reason for Reichelderfer's and Heffley's
involvement was “purportedly because of a lack of a good
working relationship between the Speaker of the House and
the President of the Senate.”

The trial court was skeptical of that explanation, however,
stating that “by all accounts, the actual staff members of
each chamber who were working on the maps got along
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well with each other, as did the chairmen of the redistricting
committees.” The trial court actually found the staff members
who testified at trial to be “straightforward and credible”
and “not a part of the conspiracy.” In any event, the trial
court specifically found that “in their insider roles, Heffley
and Reichelderfer did not have to speak directly to staff map
drawers, or even leadership, to infect and manipulate the map
drawing and adoption process.”

At trial, Reichelderfer admitted to discussing “global”
redistricting concerns with Speaker Cannon, but denied
talking to Cannon “specifically about individual maps.”
Reichelderfer lived near Cannon, their families spent time
together, Reichelderfer saw Cannon on the weekends, and
Reichelderfer met with Cannon to discuss issues he was
dealing with as Speaker.

Reichelderfer also correctly informed other consultants about
which of the Legislature's draft maps was most “relevant,”
meaning which was most likely to advance in the process.
Among the seven congressional maps released to the public
by the House on December 6, 2011, the map identified by
Reichelderfer as the map most likely to advance was the
map that was revised to become the House's final proposed
congressional map. At trial, Reichelderfer could not “recall
specifically” how he knew that map to be the most likely to
advance in the process, simply stating that if he “had that
information for sure,” he wouldn't have used the qualifier “I
think” in his response. He testified that he “could have” just
thought it “was the easiest to pair up with the Senate version
of the map.”

Communications among the consultants revealed particular
emphasis on certain areas of the map. For instance, in one
e-mail referencing a configuration in a draft map that kept
District 14 contained entirely within Hillsborough County
—a configuration less favorable to Republicans than the
configuration ultimately enacted, which crossed Tampa Bay
to pick up voters from Pinellas County in District 14
—Terraferma noted to Heffley that “Tampa is far from
perfect.” The enacted configuration of Districts 13 and 14
—where District 14 includes a portion of Pinellas County,
rather than being strictly within Hillsborough—produced one
safe Democratic seat and one seat that either party could
win, rather than two naturally-occurring seats favorable to
Democrats. This was the configuration preferred by the
consultants.

In another e-mail between Terraferma, Heffley, and
Reichelderfer sent on the same day the Senate released a
public map that did not divide the City of Homestead *384
—a division considered by the consultants to be important
to favor Republicans—Terraferma noted that District 26 was
“pretty weak.” Heffley responded, “The [H]ouse needs to
fix a few of these,” and Terraferma, copying Reichelderfer,
responded, “yes.” The enacted configuration did, indeed, split
the City of Homestead between Districts 26 and 27, which
turned one Republican district and one Democratic district
into two Republican-leaning districts.

The decision to split Homestead was one of several
key decisions made in a non-public meeting between
Senator Gaetz, Representative Weatherford, and the two
staff directors of the respective redistricting committees.
While the meeting of two legislators in private does not
result in a violation of article III, section 4(e), of the
Florida Constitution—which requires all meetings between
“more than two members” of the Legislature to be open
to the public—the lengths to which the legislators went
to avoid triggering the requirements for a public meeting
in the final stages of negotiating and making changes to
the districts raises questions as to the motivation of the
Republican leadership. It also stands in stark contrast to
statements from that leadership proclaiming that the 2012
redistricting process would be the most open and transparent
in Florida's history. And, it can be readily distinguished
from other legislative decisions where private negotiations
are undertaken, since redistricting involves “a constitutional
restraint on the Legislature's actions.” Apportionment IV, 132
So.3d at 147.

Indeed, many final revisions that affected numerous districts
in some way—such as the decision to push the Black Voting
Age Population (BVAP) of District 5 over 50%, add an
appendage to District 10, split Homestead, and increase the
Hispanic Voting Age Population (HVAP) of Districts 9 and
14—were made in this non-public meeting that occurred after
the House and Senate had each passed their versions of the
congressional map. The decisions regarding District 5 and
District 10 specifically contributed to the trial court's decision
to invalidate those two districts.

There was, in general, either conflicting or vague testimony as
to why certain decisions were made in this meeting, including
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that the decisions were necessary to comply with the federal
Voting Rights Act or some other policy concern. Because the
meeting was not public, however, there is no official record
of the reason for these decisions, which ultimately benefitted
the Republican Party.

One example of a key decision made during this non-public
meeting was the decision to push the BVAP of District 5 over
50%. Although he could not recall specifics, Representative
Weatherford testified that making District 5 a majority-
minority district was “important to the Senate” and that the
Senate made a “compelling case” for raising the BVAP of the
district over 50%. The highest BVAP for District 5 in any of
the House's draft maps was slightly over 48%. Senator Gaetz
testified that the Senate believed it was important to increase
the BVAP to over 50% to protect against a federal Voting
Rights Act challenge, and that he also favored keeping the
City of Sanford in the district, which the House's version of
the map did not do.

Before Representative Weatherford met with Senator
Gaetz, Speaker Cannon met separately with Representative
Weatherford and staff in another non-public meeting. Speaker
Cannon anticipated that the Senate would ask to make District
5 a majority-minority district and apparently instructed the
House during this non-public meeting to agree to the Senate's
request. Ensuring that the BVAP of District *385  5 ended
up over 50% was of particular concern to Reichelderfer, the
consultant who was part of Speaker Cannon's “inner circle.”

At trial, Reichelderfer testified, without specificity, that he
believed pushing the BVAP of District 5 over 50% was
important “to comply with the Federal Voters Rights Act,”
based on a general recollection of discussions with lawyers
whose names he could not recall. He thought it would be
“politically damaging” if the map was invalidated because
of a successful Voting Rights Act challenge, even though
the 2002 version of District 5 did not have a BVAP of
over 50% and was not invalidated during Voting Rights Act
litigation. See Martinez, 234 F.Supp.2d at 1307 (noting that
the BVAP of the 2002 version of District 5 was “only” 46.9%,
but that the district “will afford black voters a reasonable
opportunity to elect candidates of choice and probably will
in fact perform for black candidates of choice”). At the
same time, increasing the BVAP of District 5—as occurred
from early versions of the Legislature's draft maps to the

enacted version—decreased the Democratic performance of
surrounding districts.

The trial court found the Legislature's justification for
making District 5 a majority-minority district to be “not
compelling” and invalidated the enacted version of District
5. The Legislature's decision—made in a non-public meeting,
after Cannon's instruction in a separate non-public meeting,
consistent with a concern Reichelderfer had long expressed—
is therefore circumstantial evidence of collusion between the
Legislature and the consultants, particularly where the trial
court found there to have been no showing that it was legally
necessary to create a majority-minority district.

There is no record from the time many of these key decisions
were made to explain the Legislature's reasoning. This is,
of course, partly because the final decisions were made in
a non-public meeting. But it is also because the Legislature,
as the trial court found, deleted almost all e-mails and
documentation related to redistricting.

Former Speaker Cannon testified that his e-mails were
automatically deleted after six months unless specifically
saved as having “significant archival or legal significance.”
If that were the case, then exchanges between Speaker
Cannon and consultant Reichelderfer that occurred in late
November 2011—discovered from document production by
Reichelderfer—would not have been deleted until May 2012
unless they were intentionally deleted before that time. But
May 2012 was several months after the lawsuit was filed in
this case, naming Cannon as a party and making a reality
what the Legislature itself had previously acknowledged, as
far back as December 2012, to have been “a moral certainty”
from “start to finish” during the redistricting process—
that records related to redistricting would be sought by the
challengers and relevant to adjudicating the constitutionality
of the Legislature's redistricting plan.

Ultimately, based on the evidence the challengers uncovered
and presented at trial, the trial court found that there was
“just too much circumstantial evidence” and “too many
coincidences” to reach any conclusion other than that the
political operatives had “infiltrate[d] and influence[d] the
Legislature” in order to “obtain the necessary cooperation
and collaboration” to “taint the redistricting process and the
resulting map with improper partisan intent.” While it is
sometimes said that it is “hard to believe in coincidence,” the
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trial court determined in this case that, as the saying goes, it
was “even harder to believe in anything else.” After reviewing
all the *386  evidence, both direct and circumstantial, the
trial court thus concluded that the plan was drawn with
improper partisan intent.

C. STEPS AFTER FINDING
UNCONSTITUTIONAL INTENT

Despite its finding of unconstitutional partisan intent,
however, the trial court invalidated only Districts 5 and 10,
rejecting challenges to seven other individual districts. The
trial court determined that there was no “distinction” between
a challenge to the plan as a whole and a challenge to specific
districts, and therefore “focused on those portions of the map”
that it found to be “in need of corrective action in order to
bring the entire plan into compliance with the constitution.”

Its finding of unconstitutional intent notwithstanding, the trial
court applied a deferential standard of review in analyzing
each challenged district, “deferring to the Legislature's
decision to draw a district in a certain way, so long as that
decision does not violate the constitutional requirements.”
Believing that the “more reliable” indicators of whether the
plan was drawn with the intent to favor a political party or
incumbent were the tier-two constitutional measures, the trial
court “first examine[d] the map for apparent failure to comply
with tier-two requirements of compactness and utilization
of political and geographical boundaries where feasible,
then consider[ed] any additional evidence that supports the
inference that such districts are also in violation of tier-one
requirements.”

Applying this analysis as to District 5, the trial court noted
that the decision to increase the BVAP of District 5 over
50% was made at a non-public meeting at the end of the
redistricting process and ultimately found that there was no
showing “that it was legally necessary to create a majority-
minority district.” The trial court therefore concluded that
the challengers had proved “that District 5 unnecessarily
subjugates tier-two principles of compactness” and that
“portions of District 5 were drawn to benefit the Republican
Party, in violation of tier-one.”

As to District 10, the trial court noted an “odd-shaped
appendage” and found that the challengers had “shown that
the district could be drawn in a more compact fashion,
avoiding this appendage.” The trial court therefore concluded,
based in part on an inference it drew from the existence of
the odd-shaped appendage that had no legal justification, that
District 10 was drawn to benefit the Republican Party and the
incumbent.

Accordingly, the trial court required Districts 5, 10, and “any
other districts affected thereby” to be redrawn. But the trial
court rejected the challenges to Districts 13, 14, 21, 22, 25,
26, and 27, concluding that the challengers had not met their
burden to demonstrate unconstitutionality and had not shown
more than “de minimis” tier-two violations.

As a remedy, the challengers urged the trial court to adopt
one of their remedial plans, draw its own remedial plan, or
hire an independent expert to draw a remedial plan. After a
hearing, the trial court declined the challengers' suggestions
and determined that the Legislature should redraw the plan.

The Legislature held a special session in August 2014 to enact
a remedial redistricting plan. During this session, the chairs
of the respective redistricting committees again conducted
non-public meetings with staff and counsel to negotiate the
features of the revised plan. The Legislature made modest
changes to correct the specific tier-two deficiencies identified

in Districts 5 and 10, 8  and, after the plan was signed into
*387  law, the trial court held another hearing to consider

the validity of the revised plan and whether it could be
implemented in time for the 2014 elections.

Concluding that the challengers' objections to the validity
of the remedial plan were without merit, the trial court
approved the Legislature's remedial redistricting plan and
ordered the then-impending 2014 elections to proceed under
the unconstitutional 2012 plan due to time constraints, with
the remedial plan to take effect for the 2016 elections.
The 2016 effective date for the remedial plan has not been
challenged.

The challengers appealed the trial court's initial order
containing its factual findings and legal conclusions, as well
as its subsequent order approving the remedial redistricting
plan, and the Legislature cross-appealed, attacking certain
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aspects of the trial court's judgment but ultimately seeking
affirmance of the order approving the remedial plan. The
First District Court of Appeal then certified the trial court's
judgment for direct review by this Court. See League of

Women Voters of Fla. v. Detzner, No. 1D14–3953, –––So.3d
––––, ––––, 2014 WL 4851707, at *2 (Fla. 1st DCA Oct. 1,
2014). We accepted jurisdiction under article V, section 3(b)
(5), of the Florida Constitution, and heard oral argument. See

League of Women Voters of Fla. v. Detzner, No. SC14–1905,
2014 WL 5502409, at *1 (Fla.Sup.Ct. order filed Oct. 23,
2014).

III. ISSUES OF “INTENT”

Having set forth this comprehensive background, we now
turn to the legal issues pertaining to the trial court's finding
of unconstitutional intent. First, we consider the “intent”
standard itself and whether the trial court correctly applied the
standard in this case. Then, we review the legal sufficiency of
the trial court's finding.

A. THE “INTENT” STANDARD

[12]  Article III, section 20, of the Florida Constitution,
prohibits an apportionment plan or individual district from
being “drawn” with the “intent to favor or disfavor a political
party or an incumbent.” Art. III, § 20(a), Fla. Const. All
parties in the litigation, the trial court stated, “agreed that it
is the Legislature's intent”—not the intent of, for instance,
one rogue “staff member charged with actually drawing the
map,” or of political consultants with no influence on the
Legislature—“that is at issue.” But how to determine the
Legislature's intent in this unique context, where the Florida
Constitution contains an explicit prohibition on certain
improper legislative intent in “draw[ing]” the redistricting
plan, is a much more difficult proposition.

In Apportionment I, 83 So.3d at 617, this Court explained
that “the Florida Constitution prohibits drawing a plan or
district with the intent to favor or disfavor a political party or
incumbent.” (Emphasis supplied.) There is, this Court held,
“no acceptable level of improper intent.” Id. The “intent”
standard “applies to both the apportionment plan as a whole
and to each district individually.” Id. (emphasis supplied).

This Court's precedent discussing the “intent” standard in the
course of prior cases during this litigation has demonstrated
this principle—that improper intent, particularly if “part of
a broader process to develop portions of the map,” may
“directly relate to whether the plan as a *388  whole or any
specific districts were drawn with unconstitutional intent.”
Apportionment IV, 132 So.3d at 150 (emphasis supplied).

[13]  In a traditional lawsuit involving a challenge to
a statutory enactment, courts determine legislative intent
through statutory construction, looking to the actual language
used and any other tools—such as the history of legislative
changes and any appropriate interpretive canons—to assist in
discerning the Legislature's intent in enacting the law. See,
e.g., Heart of Adoptions, Inc. v. J.A., 963 So.2d 189, 198–
99 (Fla.2007) (setting forth the general principle of statutory
interpretation that “legislative intent is determined primarily
from the statute's text” and applying rules of statutory
construction “to determine the legislative intent behind the
provision,” including reading related statutory provisions
together to achieve a consistent whole and avoiding readings
that would render part of a statute meaningless). As this Court
has previously explained, however, determining whether the
Legislature acted with the type of improper “intent” that is
prohibited by the “specific constitutional mandate of article
III, section 20(a), is entirely different than a traditional lawsuit
that seeks to determine legislative intent through statutory
construction.” Apportionment IV, 132 So.3d at 150.

Specifically, this Court held in largely rejecting claims
of legislative privilege in Apportionment IV that, because
the decision-making process itself is the case, “the
communications of individual legislators or legislative staff
members, if part of a broader process to develop portions of
the map, could directly relate to whether the plan as a whole
or any specific districts were drawn with unconstitutional
intent.” Id. This Court further stated that the “existence of a
separate process to draw the maps with the intent to favor or
disfavor a political party or an incumbent is precisely what
the Florida Constitution now prohibits,” and that evidence
of this separate process would “clearly” be “important”
to help support a “claim that the Legislature thwarted the
constitutional mandate.” Id. at 149.

[14]  Following this Court's precedent, which “emphasize[s]
that this case is wholly unlike the traditional lawsuit
challenging a statutory enactment,” id. at 151, the trial court
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framed the “intent” inquiry as determining “the motive in
drawing” the districts. We agree that this was the correct
approach. Under this framework, the trial court appropriately
concluded that “the actions and statements of legislators and
staff, especially those directly involved in the map drawing
process[,] would be relevant on the issue of intent.”

[15]  Case law supports the trial court's conclusion, which
is consistent with our decision in Apportionment IV, that the
intent of individual legislators and legislative staff members
involved in the drawing of the redistricting plan is relevant
in evaluating legislative intent. The United States Supreme
Court, for example, has recognized that the actions of
individual legislators and staff members may be relevant in
discerning legislative intent in the context of redistricting.

In Easley v. Cromartie, 532 U.S. 234, 254, 121 S.Ct.
1452, 149 L.Ed.2d 430 (2001), the Supreme Court reviewed
“direct” evidence, relied on by a federal district court
evaluating a claim of racial predominance in North Carolina's
congressional redistricting plan, involving an e-mail sent
from “a legislative staff member responsible for drafting
districting plans” to two state senators. The Supreme Court
noted that the e-mail's “reference to race” offered “some
support” for the district court's conclusion that the *389
North Carolina Legislature used race as the “predominant
factor” in drawing the boundaries of a particular district. Id.;
see also Vill. of Arlington Heights v. Metro. Hous. Dev. Corp.,
429 U.S. 252, 267, 97 S.Ct. 555, 50 L.Ed.2d 450 (1977)
(stating that the “specific sequence of events leading up to
the challenged decision also may shed some light on the
decisionmaker's purposes” and that “[d]epartures from the
normal procedural sequence also might afford evidence that
improper purposes are playing a role”).

Other redistricting cases have confirmed this principle.
In Texas v. United States, 887 F.Supp.2d 133, 165

(D.D.C.2012), 9  cited by the trial court, a three-judge federal
district court panel stated that its “skepticism about the
legislative process that created [a challenged district] [wa]s
further fueled by an email sent between staff members on
the eve of the Senate Redistricting Committee's markup of
the proposed map.” See also Smith v. Beasley, 946 F.Supp.
1174, 1210 (D.S.C.1996) (stating that “the evidence [wa]s
clear that the Reapportionment Subcommittee delegated to its
staff ... the responsibility of drawing the district lines,” and

subsequently evaluating the actions of those staff members).
In other words, the federal district court looked to the
actions of legislative staff members directly involved in
the redistricting process to assist in evaluating whether the
Legislature was acting with improper intent. Whether the
actions of individual legislators or staffers ultimately signify
constitutionally improper intent—as the trial court concluded
in this case, despite finding the professional staff to be
credible—is a separate question from whether their intent
is relevant, in the first place, to evaluating the intent of the
Legislature in drawing the redistricting plan.

In support of its contrary argument that “[c]ourts across
the country ... refuse to impute the personal motivations of
individual legislators to the legislative body as a collective
whole,” the Legislature offers a catalogue of citations to cases
from other jurisdictions. But, as the challengers have pointed
out, these cases and the arguments made by the Legislature
in this case closely mirror the exact cases and arguments this
Court distinguished and rejected for the same basic principle
in Apportionment IV.

In that case, this Court specifically stated that “this case
is completely distinguishable from the various circuit court
orders and cases outside the reapportionment context from
other jurisdictions cited by the Legislature that have quashed
subpoenas of legislators or legislative staff members where
the testimony of an individual member of the Legislature was
not directly relevant to any issue in the case.” Apportionment
IV, 132 So.3d at 150. Indeed, in Apportionment IV, we
determined that the actions of the individual legislators
and legislative staff members involved in the drawing of
the redistricting plan were directly relevant to assessing
whether the plan itself was drawn with improper intent.
See id. at 137 (“[T]he issue presented to the Court is
whether Florida state legislators and legislative staff members
have an absolute privilege against testifying as to issues
directly relevant to whether the Legislature drew the
2012 congressional apportionment plan with unconstitutional
partisan or discriminatory ‘intent.’ ”).

*390  Accordingly, we hold that the trial court correctly
framed the “intent” inquiry and reject the Legislature's
assertion that the finding of unconstitutional intent could not
be ascribed to the Legislature as a whole. Having reached the
conclusion that the trial court did not err in evaluating the
actions of legislators and legislative staff members in finding
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unconstitutional “intent,” as prohibited by article III, section
20, we turn next to the legal sufficiency of the trial court's
finding.

B. LEGAL SUFFICIENCY OF
UNCONSTITUTIONAL INTENT

[16]  Our review of the trial court's finding of
unconstitutional intent in the congressional redistricting plan
takes place against the backdrop of the trial court's specific
finding that the Legislature “systematically deleted almost
all of their e-mails and other documentation relating to
redistricting.” The Legislature did so despite knowledge that
litigation over the constitutionality of its redistricting plan
was inevitable.

In fact, as far back as 2008, the Legislature argued to this
Court that “litigation challenging reapportionment under the
new standards” would increase as a result of the Fair Districts
Amendment. See Advisory Op. to Att'y Gen. re Standards
for Establishing Legislative Dist. Boundaries, 2 So.3d 161,
165 (Fla.2009). And, the Legislature informed the trial court
in this case that litigation “was ‘imminent’ long before
the days preceding the filing of” the challengers' lawsuit.
From “start to finish,” the Legislature asserted, the 2012
redistricting process, “more than any other, was conducted in
an atmosphere charged with litigation.”

To be sure, the Legislature did preserve some records related
to redistricting—documents showing, for instance, the time
and location of public meetings or other generally benign
details of the process. But the Legislature saved virtually
no communications among legislators and staff and none
of the communications—which, as a result of this case, we
now know to have occurred—involving the outside political
consultants.

The Legislature had no specific policy requiring it to preserve
communications regarding redistricting, even though it knew
litigation was certain to occur, and admits that its record-
retention policies applied in the same manner to redistricting
as they applied to all types of legislative business. The
House's policy, for example, specified that “records that
are no longer needed for any purpose and that do not
have sufficient administrative, legal, or fiscal significance to

warrant their retention shall be disposed of systematically.”
Fla. H.R. Rule 14.2(b) (2010–2012).

To the extent the Legislature argues that it had no reason to
know it needed to preserve these records because it could
not have anticipated this Court's decision in Apportionment
IV rejecting its broad claim of legislative privilege over
communications related to redistricting, the Legislature had,
according to testimony at trial, determined as early as
January 2011 that no privilege would apply to any of its
communications with outside political consultants. In other
words, the Legislature clearly knew that communications
between, for instance, Speaker Cannon and consultant
Reichelderfer would not be privileged, that they would be
sought in litigation, and that litigation was certain to occur.
Yet, Speaker Cannon did not preserve these records—and the
only reason we now know these communications occurred
is because records were produced during the litigation
by Reichelderfer. The same is true of non-public draft
redistricting maps sent to Reichelderfer by legislative *391
staffer Kirk Pepper, using a personal e-mail account and a
since-deleted “Dropbox” account.

The trial court stated that there was “no legal duty on
the part of the Legislature to preserve these records, but
you have to wonder why they didn't,” given that litigation
was certain to occur. Although the Legislature's failure to
preserve records apparently did not violate a specific rule
of legislative procedure regarding records retention—even
though at least some of these records likely did have sufficient
legal significance to have warranted their retention—Florida
courts have, in any event, found a duty to preserve evidence in
other circumstances when a party should reasonably foresee
litigation. See Am. Hospitality Mgmt. Co. of Minn. v. Hettiger,
904 So.2d 547, 549 (Fla. 4th DCA 2005) (noting holdings
that “a defendant could be charged with a duty to preserve
evidence where it could reasonably have foreseen the claim”).
And this Court, in rejecting the Legislature's broad claim
of legislative privilege in Apportionment IV, clearly held
that the “purpose behind the voters' enactment of the article
III, section 20(a), standards will be undermined” if “the
Legislature alone is responsible for determining what aspects
of the reapportionment process are shielded from discovery.”
132 So.3d at 149.

[17]  [18]  [19]  [20]  Even in the absence of a legal
duty, though, the spoliation of evidence results in an adverse
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inference against the party that discarded or destroyed the
evidence. As this Court explained in Martino v. Wal–
Mart Stores, Inc., 908 So.2d 342, 346 (Fla.2005), Florida
courts may impose sanctions, including striking pleadings,
against a party that intentionally lost, misplaced, or destroyed
evidence, and a jury could infer under such circumstances that
the evidence would have contained indications of liability.
If the evidence was negligently destroyed, a rebuttable
presumption of liability may arise. Id. at 347. In other words,
as recognized by the Fourth District Court of Appeal, “an
adverse inference may arise in any situation where potentially
self-damaging evidence is in the possession of a party and that
party either loses or destroys the evidence.” Golden Yachts,
Inc. v. Hall, 920 So.2d 777, 781 (Fla. 4th DCA 2006) (quoting
Martino v. Wal–Mart Stores, Inc., 835 So.2d 1251, 1257
(Fla. 4th DCA 2003), approved, 908 So.2d 342); see also
Nationwide Lift Trucks, Inc. v. Smith, 832 So.2d 824, 826
(Fla. 4th DCA 2002) (stating that “[c]ases in which evidence
has been destroyed, either inadvertently or intentionally, are
discovery violations” that may be subject to sanctions).

The trial court was, therefore, justified in drawing an
adverse inference against the Legislature in adjudicating the
challengers' claim of unconstitutional partisan intent. And we
too must consider the Legislature's “systematic[ ] delet[ion]”
of redistricting records in evaluating whether the trial court's
finding is supported by competent, substantial evidence.

[21]  Turning to the merits of the trial court's finding, we
have little trouble concluding that competent, substantial
evidence of unconstitutional intent exists in the record. The
Legislature asserts that the trial court did not find improper
intent in the plan as a whole and, in particular, contends
that there was no collaboration between partisan operatives
and the Legislature in drawing the congressional redistricting
plan. While acknowledging that partisan operatives “sought
to influence the redistricting process,” the Legislature states
that “at no time did the Legislature participate in their
efforts.” If features from the operative-created maps made
it into the enacted map, the Legislature says, it is simply
because those features *392  were obvious or the similarities
“superficial,” and not because the operatives' “frenetic efforts
to make themselves relevant” were successful. In other words,
the Legislature argues that it “did not conspire with the
operatives, despite the operatives' efforts.”

We reject the Legislature's attempt to water down the trial
court's findings and the inferences the trial court drew from
the circumstantial evidence presented by pointing to an
alleged lack of connection between the “parallel” process
and the Legislature. The trial court found that it was
“convince[d]” by the “circumstantial evidence introduced at
trial” that the political operatives “obtain[ed] the necessary
cooperation and collaboration” from the Legislature to ensure
that the “redistricting process and the resulting map” were
“taint[ed]” with “improper partisan intent.” Indeed, the trial
court specifically found that the operatives “were successful
in their efforts to influence the redistricting process and the
congressional plan under review.”

Nevertheless, the Legislature asserts that any conclusion that
the whole plan was motivated by partisan intent “assumes the
complicity of professional staff,” which is an “assumption” it
claims the trial court rejected. While the trial court did find
the professional staff to be “credible” and not to have been
“part of the conspiracy,” the trial court immediately dismissed
the Legislature's argument about the effect of the staff having
been insulated from the improper intent—which it called the
“most compelling evidence in support” of the Legislature's
defense—by stating that the “political operatives managed
to find other avenues, other ways to infiltrate and influence
the Legislature, to obtain the necessary cooperation and
collaboration” to “taint the redistricting process and the
resulting map with improper partisan intent.” And while
the trial court made no explicit credibility determinations
regarding any of the legislators who testified, the trial court
did specifically reject the innocuous explanations provided
by former Speaker Cannon and his staffer, Pepper, for their
communications with the political consultants.

[22]  There is also no doubt that the trial court's finding
of unconstitutional intent pertained to the “process” of
redistricting and the “enacted map” as a whole—to use
the trial court's own words—rather than solely to the two
specifically invalidated districts as the Legislature contends.
In finding “too much circumstantial evidence” to reach
any conclusion other than that the “redistricting process”
and the “resulting map” were “taint[ed]” by “improper
partisan intent,” the trial court pointed specifically to
the following evidence: the Legislature's destruction of
“almost all” e-mails and “other documentation relating to
redistricting”; early meetings between legislative leaders and
staff with political consultants regarding the “redistricting

4.134

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2006908744&pubNum=0000735&originatingDoc=I95a423e5270511e5a795ac035416da91&refType=RP&fi=co_pp_sp_735_346&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_735_346
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2006908744&pubNum=0000735&originatingDoc=I95a423e5270511e5a795ac035416da91&refType=RP&fi=co_pp_sp_735_346&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_735_346
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2006908744&pubNum=0000735&originatingDoc=I95a423e5270511e5a795ac035416da91&refType=RP&fi=co_pp_sp_735_347&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_735_347
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2008450491&pubNum=0000735&originatingDoc=I95a423e5270511e5a795ac035416da91&refType=RP&fi=co_pp_sp_735_781&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_735_781
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2008450491&pubNum=0000735&originatingDoc=I95a423e5270511e5a795ac035416da91&refType=RP&fi=co_pp_sp_735_781&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_735_781
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2003113829&pubNum=0000735&originatingDoc=I95a423e5270511e5a795ac035416da91&refType=RP&fi=co_pp_sp_735_1257&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_735_1257
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2003113829&pubNum=0000735&originatingDoc=I95a423e5270511e5a795ac035416da91&refType=RP&fi=co_pp_sp_735_1257&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_735_1257
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2006908744&pubNum=0000735&originatingDoc=I95a423e5270511e5a795ac035416da91&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2002715688&pubNum=0000735&originatingDoc=I95a423e5270511e5a795ac035416da91&refType=RP&fi=co_pp_sp_735_826&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_735_826
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2002715688&pubNum=0000735&originatingDoc=I95a423e5270511e5a795ac035416da91&refType=RP&fi=co_pp_sp_735_826&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_735_826


League of Women Voters of Florida v. Detzner, 172 So.3d 363 (2015)

40 Fla. L. Weekly S432

 © 2016 Thomson Reuters. No claim to original U.S. Government Works. 25

process”; and the “continued involvement” of political
consultants in the “redistricting process.” None of this
evidence relied on by the trial court was district-specific. The
dissent's contrary interpretation of the trial court's finding of
unconstitutional intent renders meaningless the trial court's
extensive discussion of—and critical findings related to—this
evidence.

We also reject the Legislature's suggestion that the trial
court's determination, in its order approving the remedial
redistricting plan, that the Legislature had corrected the
identified deficiencies in the map is dispositive in evaluating
the scope of its finding of unconstitutional intent. Instead,
as detailed in the next sections, the trial court's decision to
approve the Legislature's remedial redistricting plan flowed
*393  from the legal errors made in its original judgment.

Accordingly, for all these reasons, we affirm the trial court's
finding of unconstitutional intent. We turn next to the trial
court's two legal errors, which significantly affected its
determination of the proper effect of its finding that the
Legislature violated the Florida Constitution.

IV. TRIAL COURT'S FIRST LEGAL ERROR:
FAILING TO PROPERLY ANALYZE THE

CHALLENGE TO THE PLAN “AS A WHOLE”

[23]  The first legal error committed by the trial court
was its determination that there was no distinction between
a challenge to the redistricting plan “as a whole” and a
challenge to individual districts. This error led to the trial
court's failure to give any independent legal significance to
its finding of unconstitutional intent when examining the
challenges to individual districts.

Specifically, the evidence presented and considered by the
trial court—evidence that actually led the trial court to find
the existence of constitutionally improper partisan intent—
included evidence pertaining both to the plan “as a whole”
and to “specific districts.” Indeed, the trial court explicitly
noted this, stating that “[o]ne of [the challengers'] claims is
that the entire redistricting process was infected by improper
intent.” (Emphasis supplied.)

Yet, despite its findings that partisan political consultants had
“made a mockery” of the process and “managed to taint the
redistricting process and the resulting map with improper
partisan intent,” the trial court rejected the challengers'
distinction between their challenge to improper intent in the
redistricting plan “as a whole”—a challenge, in effect, to the
map that was produced from the process—and their challenge
to “individual districts,” stating as follows:

[The challengers] distinguish between their challenge to
the redistricting plan as a whole, as being drawn with
the intent generally to favor the Republican Party, and
their challenge to several individual districts, as being
specifically drawn with such intent. I find this to be
a false dichotomy, a distinction without difference. The
redistricting plan is the result of a single act of legislation.
If one or more districts do not meet constitutional muster,
then the entire act is unconstitutional. The districts are part
of an integrated indivisible whole. So in that sense, if there
is a problem with a part of the map, there is a problem with
the entire plan. [FN 5]

[FN 5] This is consistent with the approach taken by
[this] Court in Apportionment I. The Court invalidated
the entire Senate plan but gave specific instructions as
to which districts required corrective action. Id. at 684–
686.

That does not mean, however, that portions of the map not
affected by those individual districts found to be improperly
drawn would need to be changed in a redrawn map, even
if a general intent to favor or disfavor a political party
or incumbents was proven. What would be the point if
the other districts are otherwise in compliance? Such a
remedy would go far beyond correcting the effect of such
noncompliance, but rather would require a useless act that
would encourage continued litigation. Therefore, I have
focused on those portions of the map that I find are in need
of corrective action in order to bring the entire plan into
compliance with the constitution.

(Emphasis supplied.)

The dissent asserts that “[a]t no point does the trial
court indicate that it would *394  permit some level of
unconstitutional intent in the drawing of any district.”
Dissenting op. at 419. But the trial court specifically
concluded that districts could be “in compliance” with
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the constitutional standards “even if a general intent to
favor or disfavor a political party or incumbents was
proven.” This statement clearly indicates that the trial court
considered a general improper intent to lack any independent
legal significance unless it was accompanied by another
constitutional violation, which is an interpretation that simply
does not square with the Florida Constitution or this Court's
precedent.

This Court has held that “the Florida Constitution prohibits
drawing a plan” with improper intent. Apportionment I,
83 So.3d at 617. This Court has also held that “there
is no acceptable level of improper intent.” Id. And, this
Court has held that the “intent” standard “applies to ... the
apportionment plan as a whole.” Id. Accordingly, under
these holdings, the trial court's “general” finding of improper
intent in the “process” must have some independent legal
significance.

[24]  The trial court, however, failed to give effect to
that finding of improper intent, in part because it never
separately considered the challenge to the plan as a whole
and, critically, never gave any weight to the general improper
intent in analyzing the individual district challenges. The
challengers correctly note that the trial court's finding of
improper intent was based extensively on the existence of
a “different, separate process that was undertaken contrary
to the [Legislature's public] transparent [redistricting] effort
in an attempt to favor a political party or an incumbent.”
Apportionment IV, 132 So.3d at 149. And, as this Court
stated in Apportionment IV, the existence of such a “parallel”
process is “important evidence in support of the claim that the
Legislature thwarted the constitutional mandate.” Id.

In error, the trial court gave no legal weight to the existence of
this separate process. The trial court's decision to invalidate
District 5 was supported by numerous factors distinct from
the “parallel” process, including that the district as enacted
was “not compact,” was “bizarrely shaped,” and did not
“follow traditional political boundaries as it winds from
Jacksonville to Orlando,” narrowing at one point to the
width of a highway. The trial court found improper intent to
benefit the Republican Party as to District 5 based on “the
decision to increase the district to majority BVAP, which
was accomplished in large part by creating [a] finger-like
appendage jutting into District 7.” Then, the trial court simply
“buttressed” this “inference” of improper intent, based on

the existence of the “oddly shaped appendage [ ],” through
“the evidence of improper intent in the redistricting process
generally, and as specifically related to the drawing of District
5,” but did not independently rely on the “general” improper
intent in any legally significant way.

In other words, aside from referencing the increase in the
BVAP of District 5 over 50% during a non-public meeting at
the end of the redistricting process, the trial court's decision
to invalidate District 5 was based solely on blatant tier-two
violations. While this Court had to resort to evaluating tier-
two violations as a means to infer improper intent when
considering the challenges to the Senate and House maps in
Apportionment I, as we emphasized at that time, we were
constrained because we had no factual record and no direct
evidence of improper intent. Exactly the opposite was true in
this case.

The trial court's decision to invalidate District 10 is
analogous. Noting an “odd-shaped appendage which wraps
under and *395  around District 5, running between District
5 and 9,” the trial court stated that the challengers had “shown
that the district could be drawn in a more compact fashion,
avoiding this appendage.” The trial court's conclusion that
District 10 “was drawn to benefit the Republican Party and
the incumbent” was “based in part on the inference that
the Florida Supreme Court suggested [in Apportionment I ]
could be drawn from oddly shaped appendages that had no
legal justification”—an “inference” that, as with District 5,
was simply “buttressed by the general evidence of improper
intent” in the process and by objective indicators relied on by
this Court in Apportionment I.

In rejecting challenges to seven other individual districts, the
trial court never referred to the “general evidence of improper
intent” that it found to exist in the “process.” Rejecting the
challenge to Districts 13 and 14, in the Tampa Bay area, the
trial court stated that, “[u]nlike Districts 5 and 10, there are no
flagrant tier-two deviations” from which the trial court could
“infer” improper intent. “[U]nlike changes made to District 5
by the [legislative] leaders during conference committee”—
the “evidence of partisan intent specifically related to District
5,” where the House agreed with the Senate's request to push
the BVAP over 50%—the trial court determined that it could
not conclude, “on partisan effect alone,” that certain decisions
were made in drawing Districts 13 and 14 “with the intent
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to benefit the Republican Party or the incumbent member of
Congress.”

Likewise rejecting the challenge to Districts 21 and 22,
the trial court concluded that the challengers had “not met
their burden of showing unnecessary deviation from tier-two
requirements,” nor had they “shown that improper intent led
to the adoption of Districts 21 and 22.” Similarly, with respect
to Districts 25, 26, and 27, the trial court determined that the
challengers had “not proved invalidity” because the “totality
of the evidence” did not establish that the “configuration” of
these districts “was based on unlawful partisan intent.” At no
point in addressing the validity of any of these districts—in
which the trial court rejected the challengers' contention that
the districts were drawn with improper partisan intent—did
the trial court address any effect of its findings regarding how
the “process” had been “taint [ed]” with “improper partisan
intent.”

In determining that there was no distinction between a
challenge to the “whole map” and a challenge to individual
districts, the trial court relied on this Court's prior decision
to invalidate the entire state Senate plan in Apportionment I.
Citing this Court's decision as support, the trial court stated
that this Court “invalidated the entire Senate plan but gave
specific instructions as to which districts required corrective
action.”

The trial court was correct that this Court invalidated the
whole Senate plan, to the extent that it determined the plan
did “not pass constitutional muster” for the purposes of this
Court's article III, section 16, declaratory judgment review.
Apportionment I, 83 So.3d at 683. But, unlike here, this Court
in Apportionment I did not find a general improper intent
in the state Senate plan, aside from the district numbering
system that was manipulated to favor incumbents. Nor could
we have, based on the nature of the limited record before us.

In Apportionment I, we expressed our conclusion regarding
the Senate plan as follows:

We have held that Senate Districts
1, 3, 6, 9, 10, 29, 30, and
34 are constitutionally invalid. The
Legislature should *396  remedy the
constitutional problems with respect
to these districts, redrawing these

districts and any affected districts
in accordance with the standards as
defined by this Court, and should
conduct the appropriate functional
analysis to ensure compliance with
the Florida minority voting protection
provision as well as the tier-
two standards of equal population,
compactness, and utilization of
existing political and geographical
boundaries. As to the City of Lakeland,
the Legislature should determine
whether it is feasible to utilize the
municipal boundaries of Lakeland
after applying the standards as defined
by this Court. In redrawing the
apportionment plan, the Legislature
is by no means required to adopt
the Coalition's alternative Senate plan.
Finally, we have held that the
numbering scheme of the Senate
plan is invalid. Accordingly, the
Legislature should renumber the
districts in an incumbent-neutral
manner.

Id. at 686.

In other words, this Court identified very specific deficiencies
in the Senate plan—eight individual districts that were
invalid, the failure to conduct a functional analysis, and the
district numbering scheme. This Court did not conclude that
the whole plan was unconstitutional because of improper
intent in the whole plan, and this Court did not analyze—and
could not have analyzed—the plan in that manner. Therefore,
in relying on Apportionment I in this way, the trial court
failed to give any actual effect to its finding in this case
that the “whole plan” challenge had been proven through the
direct and circumstantial evidence of improper partisan intent
presented at trial.

Accordingly, for all these reasons, we conclude that the trial
court erred in failing to recognize any distinction between
a challenge to the redistricting plan “as a whole” and a
challenge to individual districts. This error significantly
affected the trial court's determination of the proper scope
and legal effect of its finding of unconstitutional intent,
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particularly with regard to its analysis of the challenges to
individual districts, and ultimately contributed to its decision
to approve a remedy that was effectively no different than the
remedy if there had been no finding of unconstitutional intent.

V. TRIAL COURT'S SECOND
LEGAL ERROR: APPLYING A

DEFERENTIAL STANDARD OF REVIEW

[25]  The trial court's error in failing to properly analyze
the challenge to the plan “as a whole” was compounded by
its error in the deferential standard of review it applied after
finding the existence of unconstitutional intent. Certainly, we
recognize the difficult task the trial court faced, considering
numerous issues of first impression and attempting to be
faithful to this Court's redistricting decisions. And we
commend the trial court for the superb and professional
manner in which it handled this difficult litigation.

But, we conclude nevertheless that the trial court failed
to recognize the critical differences between this Court's
“facial” review of the state legislative redistricting plans in
Apportionment I and the nature of the fact-based claims
presented in this case. This legal error in the standard
of review, as with the legal error in not recognizing the
independent significance of the challenge to the plan “as a
whole,” led to the trial court's failure to give any independent
legal significance to its finding of unconstitutional intent
when examining the challenges to individual districts. Once
the trial court found unconstitutional intent, there was no
longer any basis to apply a deferential standard of review;
instead, the trial court should have shifted *397  the burden
to the Legislature to justify its decisions in drawing the
congressional district lines.

The trial court's error as to the standard of review can be traced
to its analysis in evaluating the challengers' claims, which it
set forth as follows:

It seems that the more reliable focus in such an
inquiry would be on what was actually produced by the
Legislature, the enacted map. Specifically, an analysis of
the extent to which the plan does or does not comply with
tier two requirements is a good place to start. Can one draw
a map that meets tier-two requirements but nonetheless

favors a political party or an incumbent? Sure, but it is more
difficult.

Furthermore, a failure to comply with tier-two
requirements not only supports an inference of improper
intent, it is an independent ground for finding a map
unconstitutional. See Apportionment I, 83 So.3d [at] 640–
641. Additional direct and circumstantial evidence of intent
may serve to strengthen or weaken this inference of
improper intent. Therefore, I first examine the map for
apparent failure to comply with tier-two requirements of
compactness and utilization of political and geographical
boundaries where feasible, then consider any additional
evidence that supports the inference that such districts are
also in violation of tier-one requirements.

(Emphasis supplied.) In other words, the trial court began
by asking whether there was any tier-two violation—whether
the district was compact, and whether it followed existing
political and geographical boundaries where feasible. Then,
the trial court considered the direct and circumstantial
evidence of tier-one improper intent only as “additional
evidence” to “strengthen or weaken” an “inference of
improper intent” that was identifiable from tier-two
deficiencies. The trial court did so despite finding that the
direct and circumstantial evidence itself had established a
violation of the tier-one constitutional standards.

Although the trial court relied on Apportionment I as support
for the standard of review it applied, the standard from that
case—a facial review based on purely objective, undisputed
evidence in the limited record before the Court—does not
directly translate to this one—a fact-intensive challenge based
on direct and circumstantial evidence developed during an
adversarial trial. Discerning which aspects of the standard set
forth in Apportionment I apply and which do not is thus of
critical importance.

In Apportionment I, this Court rejected the arguments of the
Attorney General and the House of Representatives “that a
challenger must prove facial invalidity beyond a reasonable
doubt,” as is generally considered to be the standard applied
to a typical lawsuit challenging the constitutionality of a
legislative enactment outside the context of redistricting.
83 So.3d at 607. This Court considered the “beyond a
reasonable doubt” standard to be both “a departure from
[its] precedent in legislative apportionment jurisprudence”
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and “ill-suited” to the nature of its review. Id. “Unlike a
legislative act promulgated separate and apart from an express
constitutional mandate,” this Court stated, “the Legislature
adopts a joint resolution of legislative apportionment solely
pursuant to the ‘instructions' of the citizens as expressed in
specific requirements of the Florida Constitution governing
this process.” Id. at 607–08.

Although the legislative redistricting plan comes before
this Court “with an initial presumption of validity,” this
Court explained that “the operation of this Court's process
in apportionment cases is *398  far different than the
Court's review of ordinary legislative acts,” including “a
commensurate difference in [its] obligations.” Id. at 606.
Noting that the “new requirements” of the Fair Districts
Amendment “dramatically alter[ed] the landscape with
respect to redistricting,” this Court held that its scope of
review had “plainly increased, requiring a commensurately
more expanded judicial analysis of legislative compliance.”
Id. at 607. As this Court would later reason, “the framers
and voters” of the Fair Districts Amendment “clearly desired
more judicial scrutiny” of the Legislature's decisions in
redistricting. Fla. House of Representatives v. League of
Women Voters of Fla. (Apportionment III), 118 So.3d 198,
205 (Fla.2013).

[26]  “It is this Court's duty, given to it by the citizens
of Florida, to enforce adherence to the constitutional
requirements and to declare a redistricting plan that does
not comply with those standards constitutionally invalid.”
Apportionment I, 83 So.3d at 607. However, this Court
acknowledged in the context of its review in Apportionment
I that it would “defer to the Legislature's decision to draw
a district in a certain way, so long as that decision does
not violate the constitutional requirements.” Id. at 608. This
Court emphasized that its “responsibility [wa]s limited to
ensuring compliance with constitutional requirements.” Id.
“[E]ndeavoring to be respectful to the critically important
role of the Legislature,” this Court stated that its duty was
“not to select the best plan, but rather to decide whether the
one adopted by the legislature is valid.” Id. (quoting In re
Apportionment Law–1992, 597 So.2d at 285).

Echoing this Court's language in Apportionment I, the trial
court determined—based on “the nature of the legislation and
the nature of what is reviewed”—that it should apply the same
standard to the challenge presented in this case. Therefore,

reciting the principles from Apportionment I, the trial court
set forth the standard for its review as follows:

I will therefore, in this case, apply the standard of
review articulated in Apportionment I, deferring to the
Legislature's decision to draw a district in a certain way,
so long as that decision does not violate the constitutional
requirements, with an understanding of my limited role
in this process and the important role of the Legislature.
My duty “is not to select the best plan” but to determine
whether [the challengers] have proved the plan invalid.
Apportionment I, 83 So.3d 597 at 608.

The trial court then cited this standard, and its deferential
review, in rejecting challenges to certain individual districts.

[27]  We conclude that the trial court was correct, initially,
in rejecting the “beyond a reasonable doubt” standard, as this
Court did in Apportionment I. As this Court stated, “[u]nlike
a legislative act promulgated separate and apart from an
express constitutional mandate, the Legislature adopts a joint
resolution of legislative apportionment solely pursuant to
the ‘instructions' of the citizens as expressed in specific
requirements of the Florida Constitution governing this
process.” Apportionment I, 83 So.3d at 607–08. Just as there is
a difference in evaluating legislative intent with respect to the
specific constitutional mandate outlawing improper partisan
intent in redistricting, so too is there “a difference between the
Court's role in reviewing a legislative apportionment plan to
determine compliance with constitutionally mandated criteria
and the Court's role in interpreting statutes.” Id. at 607 n.
5. The “reason for the different standard,” the trial court
correctly noted, is that “the inquiry is into the process, the
*399  end result, and the motive behind the legislation”—not

“a question of searching for a reasonable interpretation of a
statute which would make it constitutional.”

In this respect, the trial court was right to rely on
Apportionment I in concluding that the nature of the
legislation and the specific constitutional mandate outlawing
partisan political gerrymandering require a different standard
of review than applied in traditional cases challenging
legislative enactments. Where the trial court erred, however,
was in discounting the differences between Apportionment I
and this case to conclude that the same standard must apply,
even though this case involved direct and circumstantial
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evidence of tier-one constitutional violations that this Court
had no ability to review in Apportionment I.

As this Court has explained, its review in Apportionment I
was quite different than the challenge presented in this case.
Unlike the fact-intensive challenge here, in which the parties
had an opportunity to present extensive evidence during an
adversarial trial pertaining to whether the plan and individual
districts were drawn with improper intent, this Court's review
in Apportionment I was “a facial review based on objective,
undisputed evidence in the limited record before the Court.”
Apportionment III, 118 So.3d at 200.

In Apportionment I, 83 So.3d at 634, this Court looked to
objective measures and tier-two requirements—such as the
existence of “bizarre shape[s]” and “appendages”—in an
effort to discern whether the map was drawn with improper
intent. As this Court stated, “in the context of Florida's
constitutional provision, a disregard for the constitutional
requirements set forth in tier two is indicative of improper
intent, which Florida prohibits by absolute terms.” Id. at 640.

The evidence of improper intent in this case, to the contrary,
involved direct and circumstantial evidence of tier-one
violations of the constitutional intent standard. Yet, despite
the existence of testimony and fact-based claims regarding
improper intent from a voluminous record that extended
far beyond the legislative record to which this Court was
constrained in Apportionment I, the trial court still determined
that tier-two requirements—compactness and the use of
political and geographical boundaries where feasible—were
the “more reliable” indicators of improper intent, explaining
that “a failure to comply with tier-two requirements” would
“support[ ] an inference of improper intent,” and that
“[a]dditional direct and circumstantial evidence of intent may
serve to strengthen or weaken this inference of improper
intent.” Based on this assumption, the trial court proceeded
to “first examine the map for apparent failure to comply
with tier-two requirements of compactness and utilization of
political and geographical boundaries where feasible, [and]
then consider[ed] any additional evidence that supports the
inference that such districts are also in violation of tier-one
requirements.”

Not surprisingly under this framework of analysis, only where
the trial court found a tier-two violation—the appendages
in Districts 5 and 10—did the trial court conclude that a

district had been drawn with improper intent to favor a
political party or incumbent. The independent finding that
the “redistricting process” and the “resulting map” were
“taint[ed]” with “improper partisan intent” was relegated to
“buttress[ing]” the “inference” of improper intent based on
the tier-two violation.

We conclude that the trial court erred in focusing first on
tier-two violations at the expense of the evidence of tier-
one violations *400  —violations it specifically found based
on the evidence presented. The trial court's error was then
exacerbated by its decision to apply an unduly deferential
standard to its review of the map, even after finding the
existence of unconstitutional partisan intent.

Certainly, this Court explained in Apportionment I that the
judiciary's role in reviewing an apportionment plan enacted
by the Legislature is “not to select the best plan, but rather
to decide whether the one adopted by the legislature is
valid.” Apportionment I, 83 So.3d at 608 (quoting In re
Apportionment Law–1992, 597 So.2d at 285). At that time,
this Court stated the general principle that it would “defer to
the Legislature's decision to draw a district in a certain way,
so long as that decision does not violate the constitutional
requirements.” Id.

But, in Apportionment I, this Court was conducting a “facial”
review of the legislative apportionment plan, without fact-
finding, to determine whether any improper intent existed in
the plan. Unlike that context, here, the trial court found the
existence of improper intent, based on evidence presented
during an adversarial trial, yet still applied a deferential
standard of review. That was error.

[28]  The trial court conducted its review as if it were
premature to directly address the impact of the tier-one
violations the trial court itself specifically found. In particular,
the trial court found that the Legislature had “cooperat[ed]”
and “collaborat[ed]” with partisan political operatives to
draft an apportionment plan favoring the Republican Party
and incumbents—in other words, a finding of a tier-one
constitutional violation. While the Legislature is generally
entitled to deference as a result of its role in the redistricting
process, that deference applies only “so long as [its
redistricting] decision[s] do[ ] not violate the constitutional
requirements.” Apportionment I, 83 So.3d at 608.
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[29]  Once a tier-one violation of the constitutional intent
standard is found, there is no basis to continue to afford
deference to the Legislature. To do so is to offer a
presumption of constitutionality to decisions that have
been found to have been influenced by unconstitutional
considerations. The existence of unconstitutional partisan
intent is contrary to the very purpose of the Fair Districts
Amendment and to this Court's pronouncements regarding
the state constitutional prohibition on partisan political
gerrymandering.

Accordingly, after reaching the conclusion that the
“redistricting process” and the “resulting map” had been
“taint[ed]” by unconstitutional intent, the burden should have
shifted to the Legislature to justify its decisions, and no
deference should have been afforded to the Legislature's
decisions regarding the drawing of the districts. In other
contexts, states have placed the burden on their legislatures
to justify the validity of a redistricting plan when the plan has
“raised sufficient issues” with respect to state constitutional
requirements. In re Legislative Districting of State, 370 Md.
312, 805 A.2d 292, 325 (2002).

Because there are many ways in which to draw a district that
complies with, for example, the constitutional requirement of
compactness, which party bears the burden of establishing
why a decision was made to accept or reject a particular
configuration can ultimately be determinative. This can be
seen in reviewing the seven maps initially released to the
public by the House.

All of these maps were considered by the Legislature to be
maps that complied with the tier-two constitutional standards.
*401  But, in one of the maps, designated as H000C9001,

there were as few as 14 Republican districts based on
2008 presidential election data and 15 Republican districts
based on 2012 presidential data. In the map chosen by
the House to move forward in the process, designated as
H000C9011, there were 16 Republican districts under both
the 2012 and 2008 presidential results. And, after additional
revisions, the Legislature's enacted map performed with 17
Republican districts under the 2008 data and 16 using the
2012 data—actually more favorable to Republicans than the
performance of the admittedly gerrymandered 2002 districts

under the same data. 10  This consistent improvement in the
Republican performance of the map—even when comparing

maps the Legislature itself produced and considered tier-
two compliant—reveals that there are many ways to draw
constitutionally compliant districts that may have different
political implications.

[30]  Since the trial court found that the Legislature's intent
was to draw a plan that benefitted the Republican Party,
the burden should have been placed on the Legislature to
demonstrate that its decision to choose one compact district
over another compact district, or one tier-two compliant map
over another tier-two compliant map, was not motivated
by this improper intent. This is particularly true where the
challengers presented evidence that the Legislature's choices
ultimately benefitted the Republican Party and also showed

alternative maps that performed more fairly. 11  Unlike in
Apportionment I, where this Court remained deferential to
the Legislature's decisions in the absence of a finding of
improper intent, there is no longer any basis for this Court to
be deferential to the Legislature in fulfilling its own “solemn
obligation to ensure that the constitutional rights of its citizens
are not violated and that the explicit constitutional mandate to
outlaw partisan political gerrymandering ... in redistricting is
effectively enforced.” Apportionment IV, 132 So.3d at 137.

VI. LEGAL EFFECT OF FINDING
UNCONSTITUTIONAL INTENT

Having now concluded that the trial court erred in the standard
of review it applied, we proceed to consider the legal effect
of the trial court's finding of unconstitutional intent under
the appropriate standard. In so doing, we reject the dissent's
view that we have “transgressed the boundaries of proper
appellate review” and “abandon[ed]” the “restraints of the
appellate *402  process.” Dissenting op. at 422–23, 423–24.
The Legislature vigorously defended the challenged districts.
Rather than foster additional delay and risk another election
under unconstitutional districts, we have all the record
evidence necessary to evaluate now whether the Legislature's
justifications can withstand legal scrutiny.

A. DISTRICT 5

We begin with District 5, which has been a focal point
of the challenge to the Legislature's redistricting plan.
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Initially, the trial court invalidated District 5 as “visually
not compact, bizarrely shaped,” and in contravention of
“traditional political boundaries as it winds from Jacksonville
to Orlando,” narrowing at one point to the width of a highway.
After the Legislature removed an appendage from Seminole
County and widened the district, however, the trial court
upheld the remedial version of District 5, concluding that
while still “not a model of compactness,” the revised district
is “much improved.” Deferring to the Legislature, the trial
court summarily rejected the challengers' proposed East–
West configuration of the district, determining that although
this configuration was “somewhat more compliant” with the
constitutional standards, there were “legitimate non-partisan
policy reasons for preferring a North–South configuration for
this district over an East–West configuration.”

The trial court did not elaborate as to what any of these “non-
partisan policy reasons” were. The only legal justification
offered by the Legislature, with the support of the Florida
State Conference of NAACP Branches, for preferring a
North–South configuration to an East–West orientation is to
comply with the minority voting protection requirements of
the Florida Constitution and the federal Voting Rights Act
—specifically, that a North–South configuration is necessary
to avoid diminishing the ability of black voters to elect a
candidate of their choice.

The challengers contend, though, that the North–South
configuration of this district is a linchpin to the Legislature's
efforts to draw a map that favors the Republican Party.
They allege that the North–South configuration overpacks
Democratic-leaning black voters into the district—that is,
places more black voters in the district than is necessary
to ensure that they can elect a candidate of choice—
thereby diluting the influence of Democratic minorities in
surrounding districts. The challengers rely in part on a
trilogy of cases in federal court that trace the unique history
of this district, culminating in a 2002 decision from a
three-judge panel finding that the Legislature's “overriding
goal with respect to congressional reapportionment” was
to adopt a plan that “would maximize the number of
districts likely to perform for Republicans.” Martinez, 234
F.Supp.2d at 1300–01; see also DeGrandy v. Wetherell, 794
F.Supp. 1076, 1087–88, 1090 (N.D.Fla.1992) (adopting a
redistricting plan drawn by an independent expert, which
created the predecessor to District 5 as a black majority-
minority district); Johnson v. Mortham, 926 F.Supp. 1460,

1466–67, 1472, 1495 (N.D.Fla.1996) (noting that the prior
version of District 5 split every one of the fourteen counties
that made up the district, and even split individual precincts,
and declaring that the district was “racially gerrymandered”
in violation of the Equal Protection Clause).

Even as redrawn by the Legislature and approved by the
trial court, District 5 clearly does not strictly adhere to the
Florida Constitution's tier-two requirements of compactness
and the utilization of political or geographical boundaries
where feasible. It splits seven counties and has numerical
compactness scores of .127 on the Reock measure and .417
on the Convex *403  Hull measure, where 1 is the best
score. The critical determination, then, is whether the
North–South configuration of this district, which extends
from Jacksonville to Orlando, is necessary to comply with
either the federal Voting Rights Act or the tier-one state
constitutional requirement that no district shall be drawn in
such a way as to diminish the ability of black voters to elect
a representative of their choice—the justifications offered by
the Legislature.

[31]  Having reviewed the arguments of the parties in detail
and studied the unique nature of this district, we conclude that
the Legislature has failed to meet its burden to demonstrate
that District 5, even as revised, passes constitutional muster.
We further conclude that, because the trial court found
that District 5 was a key component of the Legislature's
unconstitutional intent in the drawing of the congressional
redistricting plan, the trial court erred in conducting only
a cursory review of the remedial district and deferring to
the Legislature's North–South configuration on the basis of
unstated “non-partisan policy reasons.”

Since the Legislature cannot prove that the North–South
configuration is necessary to avoid diminishing the ability
of black voters to elect a candidate of their choice, we
hold that District 5 must be redrawn in an East–West
manner. While the dissent suggests that this holding displaces
the Legislature's chosen configuration with a configuration
drawn by operatives aligned with the Democratic Party,
see dissenting op. at 422, the argument for an East–West
orientation of this district is not exclusive to the Democratic
Party. In fact, an East–West orientation is the only alternative
option, and one that the Legislature's own map drawers—
insulated, the dissent itself states, from partisan influence—
considered during the redistricting process.
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We reach our conclusion as to the continued
unconstitutionality of District 5 for several reasons. First, the
Legislature's configuration was entitled to no deference in
light of the trial court's finding of unconstitutional intent.
The trial court clearly found that the Legislature's intent
in drawing the congressional redistricting plan generally,
and District 5 specifically, was to benefit the Republican
Party. The Legislature's configuration also had the effect
of benefitting the long-time incumbent of the district,
Congresswoman Corrine Brown, who previously joined
with leading Republicans in actively opposing the Fair
Districts Amendment and redistricting reform. See Brown,
668 F.3d 1271. Indeed, the remedial version of District 5
still retains approximately 80% of its 2002 benchmark—a
redistricting map that was admittedly gerrymandered to favor
the Republican Party and incumbents. See Martinez, 234
F.Supp.2d at 1340.

Retaining the same basic shape, while merely tweaking a few
aspects of the district, does not erase its history or undo the
improper intent that the trial court found. The trial court's
decision to defer to the Legislature's configuration is contrary
to the proper standard that should have applied—shifting the
burden to the Legislature to justify its enacted configuration
—particularly where the trial court itself continued to
acknowledge that the district is “not a model of compactness.”

We conclude that the Legislature cannot justify its enacted
configuration. Despite the Legislature's repeated contentions
that a North–South orientation of the district is the only
option and is essential to avoid diminishing the ability of
black voters to elect a candidate of their choice, there is
simply insufficient evidence to support that assertion. Indeed,
legislative staffer Alex Kelly initially drew an East–West
version of the district, with a BVAP of 44.96%, and *404
concluded that such a configuration would be constitutionally
compliant. The Legislature relies on the trial court's finding
that Kelly was straightforward and credible elsewhere, but
offers no persuasive explanation as to why this version of
District 5 was rejected or why Kelly's assessment in this
circumstance was incorrect.

During the trial, the Legislature argued that it had increased
the BVAP of District 5 over 50%—a decision made during
a non-public meeting at the end of the redistricting process
—in order to prevent vote dilution and avoid retrogression.

The trial court specifically found that argument to be “not
supported by the evidence” and there to have been no showing
that a majority-minority district was “legally necessary.”

After redrawing the district, the BVAP of remedial District
5 is 48.11%. The Legislature continues to argue that any
additional diminishment in the BVAP would prevent black
voters from electing a candidate of their choice. But neither
the evidence, nor the case law, bears this out.

As of 1996, following the decision in Johnson that required
the predecessor district to be redrawn, the predecessor to
District 5 had a total black population of 47.0% and a total
BVAP of 42.7%. Martinez, 234 F.Supp.2d at 1308. By 2000,
the benchmark district had a total black population of 50.8%
and a total BVAP of 46.7%. Id. The district performed for the
black candidate of choice in every election from 1992 through
2000. Id.

In 2002, the total black population of the district was 51.4%.
Id. at 1307. The total BVAP was 46.9%. Id. The federal court
in Martinez determined that the BVAP of 46.9% “will afford
black voters a reasonable opportunity to elect candidates of
choice and probably will in fact perform for black candidates
of choice.” Id. The actual election results show this to be true
—the district has continued to perform for the black candidate
of choice in every election from 2000 through the present.

The challengers' proposed East–West configuration of the
district has a BVAP of 45.12%—higher than the BVAP in
the initial draft district drawn by Alex Kelly. This is well
within the range of the 42.7%, 46.7%, and 46.9% BVAP
percentages that were addressed by the federal court in
Martinez and considered to be sufficient to “afford black
voters a reasonable opportunity to elect candidates of choice”

and to “in fact perform for black candidates of choice.” 12

Id. “This is so in part because,” the federal court in Martinez
stated,

blacks constitute 61.3% of registered Democrats in [the
predecessor to District 5], and Democrats constitute
63.8% of registered voters. Republicans constitute only
22.7% of registered voters. Actual voting also is strongly
Democratic; in the 2000 presidential election, voters in [the
predecessor to District 5] voted 63.7% for Mr. Gore and
34.2% for Mr. Bush. The black candidate of choice is likely
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to win a contested Democratic primary, and the Democratic
nominee is likely to win the general election.
Id. at 1308.

The same logic applies to an East–West configuration of the
district. Black voters *405  constitute 66.1% of registered
Democrats under this configuration, and Democrats
constitute 61.1% of registered voters. Republicans, by
contrast, constitute only 23.0% of registered voters. This
compares very favorably to the same respective numbers in
the 2002 district upheld by the federal court in Martinez.

Thus, in an East–West orientation of the district, the black
candidate of choice is still likely to win a contested
Democratic primary, since black voters constitute 66.1% of
registered Democrats. And the Democratic candidate is still
likely to win the general election, since Democratic voters
outnumber Republicans 61.1% to 23.0%. In other words,
just as noted in Martinez as a basis for concluding that the
prior version of District 5 afforded black voters a reasonable
opportunity to elect a candidate of choice, “[t]he black
candidate of choice is likely to win a contested Democratic
primary, and the Democratic nominee is likely to win the

general election.” 13  Martinez, 234 F.Supp.2d at 1308.

The Legislature's contrary argument rests entirely on the
premise that the BVAP of the district cannot be decreased
from 48.11% to 45.12%. Of course, the trial court already
rejected the Legislature's argument, based on the same
asserted interest in protecting black voters, that the BVAP
needed to be over 50%, and in urging this Court to uphold the
revised district, the Legislature has now tacitly conceded that
48.11% is sufficient.

But, beyond that, the United States Supreme Court has
recently articulated—in a case with a similar claim of
overpacking black voters to maintain the continued political
dominance of the Republican Party in surrounding districts
—that the BVAP itself cannot be viewed in a vacuum. In
Alabama Legislative Black Caucus v. Alabama, ––– U.S.
––––, 135 S.Ct. 1257, 1272, 191 L.Ed.2d 314 (2015), the
Supreme Court emphasized that it is the “ability to elect a
preferred candidate of choice,” not “a particular numerical
minority percentage,” that is the pertinent point of reference.

The language of the Voting Rights Act that protects
against adopting a redistricting plan that “has the purpose

of or will have the effect of diminishing the ability of
[the minority group] to elect their preferred candidates
of choice”—language incorporated into our tier-one state
constitutional standards—“does not require maintaining the
same population percentages.” Id. at 1272–73. Instead, the
Supreme Court has told us, this requirement “is satisfied
if minority voters retain the ability to elect their preferred
candidates.” Id. at 1273. Providing an example, the Supreme
Court stated that “it would seem highly unlikely that a
redistricting plan that, while increasing the numerical size of
the district, reduced the percentage of the black population
from, say, 70% to 65% would have a significant impact on
the black voters' ability to elect their preferred candidate.” Id.

Accordingly, we reject the Legislature's argument that an
East–West version of the district would diminish the ability of
black voters to elect a candidate of their choice. We also reject
the dissent's contention that an East–West district causes
*406  the redistricting map to become significantly less

compact. See dissenting op. at 420–22. There is no doubt, as
noted by the dissent, that the East–West orientation is longer,
with a correspondingly greater perimeter and area. But length
is just one factor to consider in evaluating compactness.

[32]  As this Court stated in Apportionment I, “the object of
the compactness criterion is that a district should not yield
‘bizarre designs.’ ” 83 So.3d at 634. And as the Supreme
Court of Washington has recognized, in a decision cited
favorably by this Court in Apportionment I, “the phrase
‘as compact as possible’ does not mean ‘as small in size
as possible,’ but rather ‘as regular in shape as possible.’ ”
Kilbury v. Franklin Cnty. ex rel. Bd. of Cnty. Comm'rs, 151
Wash.2d 552, 90 P.3d 1071, 1077 (2004).

There is no doubt that an East–West version of District
5 is visually less “unusual” and “bizarre” than the
meandering North–South version enacted by the Legislature.
Apportionment I, 83 So.3d at 634. There is also no doubt that
the numerical compactness scores actually favor the East–
West orientation: the different configurations have essentially
the same Reock score (.12 for a proposed East–West version
of the district, and .13 for the Legislature's North–South,
where 1 is the most compact), while an East–West district
fares significantly better on the Convex Hull measure (.71
for the East–West as compared to .42 for the North–South,
where 1 is again the most compact). Further, an East–West
orientation allows for fewer incorporated city and county
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splits than the Legislature's North–South district—another
consideration in determining tier-two compliance.

The reality is that neither the North–South nor the East–West
version of the district is a “model of compactness,” as the
trial court stated. Other factors account for this phenomenon,
“including geography and abiding by other constitutional
requirements such as ensuring that the apportionment plan
does not deny the equal opportunity of racial or language
minorities to participate in the political process or diminish
their ability to elect representatives of their choice.” Id. at
635. And while the dissent cherry-picks a favorable statistic to
highlight the supposed decrease in the compactness of District
2 under an East–West version of District 5, see dissenting
op. at 421–22, the challengers have demonstrated that the
decrease in the compactness of District 2 is an outlier; in fact,
as few as four and as many as seven other districts can be
drawn in a more compact manner by drawing District 5 from
East to West.

The bottom line is that none of the Legislature's justifications
for its gerrymandered version of District 5, and none of
its complaints about an alternative East–West configuration,
can withstand legal scrutiny. Because the trial court erred
in deferring to the Legislature's enacted North–South
configuration, and because the Legislature cannot justify this
configuration, District 5 must be redrawn in an East–West
orientation.

B. DISTRICTS 13 & 14

[33]  We turn next to Districts 13 and 14, in the Tampa
Bay area, which the challengers contended were drawn in
violation of the constitutional requirements. In addition to
relying on the trial court's finding that the entire map was
tainted by unconstitutional intent, the challengers asserted
specifically that the Legislature's configuration of Districts
13 and 14 mirrored the configuration known to have been
favored by political operatives, in which District 14 was
drawn to cross Tampa Bay from Hillsborough County,
splitting *407  Pinellas County and the City of St. Petersburg
to move a portion of the black population from District 13
into District 14. In support, the challengers pointed to an
e-mail communication from consultant Frank Terraferma to
consultant Rich Heffley and an employee of the Republican

Party of Florida, which described this region as “far from
perfect” in a draft map where District 14 did not cross Tampa
Bay.

The enacted configuration of these two districts, which
crossed Tampa Bay, added more Democratic voters to an
already safely Democratic District 14, while ensuring that

District 13 was more favorable to the Republican Party. 14

The challengers thus contended that the Legislature's
configuration of these districts was directly connected
to the trial court's finding that the enacted map was
unconstitutionally drawn to favor the Republican Party.

The trial court denied the challenge to these districts,
reasoning that there were “no flagrant tier-two deviations
from which” to “infer unlawful intent.” The trial court stated
that it “simply” could not “conclude, on partisan effect
alone, that the decision to incorporate portions of South St.
Petersburg into District 14 was done with the intent to benefit
the Republican Party or the incumbent member of Congress.”

We conclude that the trial court erred in rejecting the
challenge to these districts. The trial court erroneously
required a “flagrant tier-two deviation” in order to “infer
unlawful intent,” rather than viewing the configuration of
these districts through the lens of the direct and circumstantial
evidence of improper intent presented at trial. Once the trial
court found unconstitutional intent, the Legislature's enacted
configuration was no longer entitled to deference, and it
becomes the Legislature's burden to justify its decision to
draw the districts in a certain way.

The Legislature's asserted justification for picking up voters
from Pinellas County in District 14 was to increase minority
voting strength in that district, which the Legislature
considered to be preferable—though not required—from a
state constitutional tier-one and federal Voting Rights Act
perspective. The trial court did not, however, make any
findings that it was necessary to add black voters from
Pinellas County to District 14 in order to avoid diminishing
the ability of black voters to elect a representative of their

choice. 15

During trial, the challengers showed that it is possible not
to cross Tampa Bay and still maintain tier-two compliance.

In fact, as the charts below indicate, 16  following the county
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boundary significantly increases the numerical compactness
scores of District 13, although it does cause a decrease in the
scores of surrounding districts.
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*408  In rejecting the challenge to these districts, the trial
court emphasized the decrease in the overall compactness
scores in the region, ultimately determining that the
Legislature “was not required to make this tradeoff in
compactness to avoid splitting Pinellas County.” However, as
this Court has recognized, following county lines may result
in a reduction in compactness scores. See Apportionment
I, 83 So.3d at 635 (explaining that the compactness of the
districts “cannot be considered in isolation” *409  because
other factors influence a district's compactness, including
the “Legislature's desire to follow political or geographical
boundaries or to keep municipalities wholly intact”).

The trial court's decision to defer to the Legislature's
configuration was contrary to the proper standard that should
have applied once the trial court found that the Legislature's
intent in drawing the congressional redistricting plan was to
benefit the Republican Party. Because the Legislature cannot
justify its enacted configuration of these districts based on
race—the only justification that was offered—the trial court

should have invalidated these districts. Accordingly, Districts
13 and 14 must be redrawn to avoid crossing Tampa Bay.

C. DISTRICTS 26 & 27

[34]  The challengers also mounted an individual attack
against the validity of Districts 26 and 27, claiming that
the enacted configuration of these two districts needlessly
divided the City of Homestead to Republican gain—turning
one Republican district and one Democratic district into two

Republican-leaning districts. 19  In support, the challengers
relied on the general evidence of improper intent in the plan
as a whole, as well as specifically on an e-mail chain between
consultants Heffley, Terraferma, and Reichelderfer that took
place after the Senate released a draft map that did not split
Homestead. In this e-mail chain, the operatives stated that the
configuration of these districts was “pretty weak” and that
the House “need[ed] to fix” it. The Senate's draft version,
not splitting Homestead, is shown on the left below, with the
enacted map on the right.
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The trial court denied the challenge to these two districts,
stating that any tier-two differences between the enacted map
and an alternative map introduced into evidence during trial
by the challengers were de minimis since the enacted and
alternative plans split about the same number of counties and
cities in the region. The trial court stated that it would have
been “selecting a plan that [it] found subjectively better rather
than determining if [the challengers] have proved the enacted
*410  plan invalid,” if it were to invalidate the enacted

configuration of these districts “based on the objective tier-
two evidence” presented. The trial court also summarily
concluded that it did not find the enacted configuration to
have been “based on unlawful partisan intent.”

We conclude that the trial court erred in rejecting the
challenge to these districts. Based on the trial court's finding
of unconstitutional intent to benefit the Republican Party, the
burden should have shifted to the Legislature to justify its
configuration of these districts. Thus, instead of deferring to
the Legislature's configuration and refraining from “selecting
a plan [it] found subjectively better,” the trial court should
have required the Legislature to demonstrate that the decision
to split Homestead between Districts 25 and 26 was not done
to benefit the Republican Party. Because the Legislature's
asserted justification for its configuration of these districts—
to protect minority voting rights—simply cannot be justified,
these districts must be redrawn to avoid splitting Homestead.

D. DISTRICT 25

[35]  Along with the individual challenge to Districts 26
and 27 based on the split of Homestead, the challengers also
argued that nearby District 25 needlessly divided Hendry
County, in violation of the constitutional requirements. The
trial court summarily rejected this challenge, considering it
in conjunction with the challenge to Districts 26 and 27
and concluding simply that the challengers had not proved
invalidity because they had not demonstrated more than “de
minimis” tier-two deficiencies.

This was error. Having found improper intent in the adoption
of the redistricting plan, the trial court should not have
deferred to the Legislature's configuration but should have,
instead, shifted the burden to the Legislature to justify its
decision to divide Hendry County.

The decision to adopt a configuration of District 25 that
split Hendry County—as the Senate's map had done but
the House's had not—was made in a non-public meeting at
the end of the redistricting process. There is thus no record
from the time this decision was made to explain why the
Legislature chose the Senate's configuration of this district
over the House's, even though the Senate's configuration
rendered the district less numerically compact while splitting
a county boundary and without improving the compactness
of the adjacent district, District 20.

The Legislature's asserted justification at trial and on appeal
in this Court for splitting Hendry County is chiefly based
*411  on concerns related to preclearance requirements

under Section 5 of the Voting Rights Act, since Hendry
County was a “covered” jurisdiction to which Section 5
applied—that is, a county for which the state had to obtain
federal permission prior to enacting any law related to voting
in that county. The Legislature argues that, if it had placed
Hendry County entirely within District 25, the Department of
Justice would have denied preclearance.

We reject the Legislature's justification for its decision to split
Hendry County for at least two reasons. First, the House itself
had drawn District 25 with Hendry County almost entirely
included in the district, and the House considered its map to be
constitutionally compliant. The Legislature's concerns about
preclearance thus appear to be post-hoc rationalizations for
the enacted configuration.

Second, to the extent preclearance is offered as a justification,
preclearance concerns are no longer applicable after the
United States Supreme Court's decision in Shelby County
v. Holder, ––– U.S. ––––, 133 S.Ct. 2612, 186 L.Ed.2d
651 (2013). In that case, the Supreme Court invalidated
the “coverage formula” in Section 4 of the Voting Rights
Act, thereby effectively invalidating the preclearance process
established by Section 5 of the Act unless and until Congress
creates another formula. Id. at 2631. Although the Legislature
could not have anticipated the Supreme Court's decision at
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the time of the 2012 redistricting, Hendry County was not
subject to preclearance at the time the Legislature enacted the
remedial plan it now urges this Court to approve. In any event,
we conclude that the Legislature has not demonstrated that
keeping Hendry County whole would diminish the ability of
black voters to elect a candidate of choice or cause any other
tier-one minority voting protection concerns.

Accordingly, based on its error in the standard of review,
the trial court should not have deferred to the Legislature's
enacted configuration, and that chosen configuration cannot
be justified. District 25 must be redrawn to avoid splitting
Hendry County.

E. DISTRICTS 21 & 22

[36]  Finally, the challengers individually attacked the
validity of Districts 21 and 22, contending that these districts
could have been drawn in a more constitutionally compliant
manner by “stacking” them on top of each other, in a
horizontal configuration, rather than configuring the districts
to run vertically, parallel to each other along the Atlantic
coast. Below, the enacted vertical configuration is shown on
the left, whereas the “stacked” alternative configuration is
shown on the right.

*412  Again applying a deferential standard of review,
the trial court rejected this challenge, concluding that the
challengers had not “met their burden of showing unnecessary
deviation from tier-two requirements given the various
tradeoffs required to draw compact districts in the region as a
whole.” The trial court also stated that the challengers had not
“shown that improper intent led to the adoption of Districts
21 and 22.”

However, as with the other individual district challenges,
the trial court applied the incorrect standard. Based on its
finding of unconstitutional intent, the trial court should not
have deferred to the Legislature's enacted configuration of
these districts, but should have instead shifted the burden to
the Legislature to justify its decision to draw the districts in
this manner.

We conclude that the Legislature has not done so. At
trial, the House's chief map drawer, Alex Kelly, testified
that the “stacked,” horizontal configuration represented “an
opportunity to improve” the map. According to Kelly, this
configuration would have been more compact and would
have broken fewer political boundaries, and it could have
been accomplished without violating any tier-one minority
voting protection requirements. During a non-public meeting
at the end of the redistricting process, Kelly presented this
alternative configuration of the districts, but the Senate
ultimately determined, without explanation, to reject this
approach.

Because the Legislature has not justified its enacted
configuration of these districts, we conclude that the districts
must be redrawn. We do not, however, instruct that the
Legislature must necessarily redraw the districts in a
“stacked,” horizontal configuration. Indeed, the challengers
have conceded that a vertical configuration could perhaps
pass constitutional muster, and their alternative maps
introduced at trial did, in fact, configure these districts
*413  in a vertical manner. Accordingly, we leave it for

the Legislature to determine how to redraw these two
districts, with the understanding that tier-two compliance
could be improved and, given the shift in the burden, that the
Legislature must be able to justify its redrawn configuration
of these districts.

VII. REMEDY

We now turn to the remedy. The specifically challenged
districts notwithstanding, the challengers suggest that a
broader remedy is required and urge this Court to invalidate
the whole map and either redraw it ourselves or order the trial
court to redraw it, perhaps with the assistance of an appointed
expert. The Legislature counters that this Court lacks the
authority to do so, because a congressional redistricting plan
may be enacted only by a state legislature pursuant to article
I, section 4, clause 1, of the United States Constitution,
which vests exclusive authority to regulate the time, place,
and manner of congressional elections in state legislatures,
subject only to oversight by Congress. Although we reject
the Legislature's argument that this Court has no authority to
adopt a plan, if necessary, we decline the invitation to do so
at this time.
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[37]  [38]  [39]  The Colorado Supreme Court has
explained that state courts are empowered to enact
constitutional redistricting plans for the United States
Congress “when the legislature fails to do so.” People ex
rel. Salazar v. Davidson, 79 P.3d 1221, 1232 (Colo.2003).
The Colorado high court has stated that state courts “have
the authority to evaluate the constitutionality of redistricting
laws and to enact their own redistricting plans when a state
legislature fails to replace unconstitutional districts with valid
ones.” Id. “In such a case,” the Colorado Supreme Court has
reasoned, “a court cannot be characterized as ‘usurping’ the
legislature's authority; rather, the court order fulfills the state's
obligation to provide constitutional districts for congressional
elections in the absence of legislative action.” Id.

[40]  We agree, but we have determined that in this case
the Legislature has not failed to conform to a ruling from
this Court requiring it to adopt constitutionally compliant
congressional districts, and, in fact, swiftly enacted a remedial
redistricting plan in response to the trial court's judgment. We
thus conclude that the appropriate remedy at this juncture is
to require the Legislature to redraw the map, based on the
directions set forth by this Court.

The Legislature need not, in addition, redraw the entire map.
Although we have struggled with this issue, particularly in
light of the admittedly gerrymandered 2002 map that was
used as a baseline for the current districts, we have ultimately
determined that requiring the entire map to be redrawn is not
the remedy commensurate with the constitutional violations
found in this case. Further, we note that the challengers did
not allege, as a separate claim, that the Legislature's reliance
on the 2002 map was a basis for invalidating the whole map,
nor did they identify a neutral map that showed how all of
the districts could be redrawn in a manner more objectively
compliant with the constitutional requirements.

We have, instead, instructed the Legislature on which districts
must be redrawn—Districts 5, 13, 14, 21, 22, 25, 26, and 27
—and provided precise guidelines as to the deficiencies in
these districts. Although we decline to require the whole plan
to be redrawn, it follows that all adjacent districts affected
by the reconfiguration of the specific districts being redrawn
must also be redrawn. We have, in addition, been asked by
the challengers to *414  provide specific directives that the
Legislature must follow in redrawing the districts.

[41]  It is true, as the Legislature argues, that the judiciary is
generally “without authority to review the internal workings”
of the Legislature. Fla. Senate v. Fla. Pub. Emps. Council
79, AFSCME, 784 So.2d 404, 409 (Fla.2001). But it is
also true, as this Court has recognized in another of its
recent redistricting opinions, that Florida has a “strong
public policy, as codified in our state constitution, favoring
transparency and public access to the legislative process.”
Apportionment IV, 132 So.3d at 144. The Legislature's failure
to preserve redistricting records and its decision to make
important changes to the map during non-public meetings
are factors that caused the trial court, and cause this Court,
great concern as to whether the Legislature has complied
with the constitutional provision to outlaw partisan political
gerrymandering.

This is particularly so given that the Legislature itself
proclaimed that it would conduct the most open and
transparent redistricting process in the history of the state, and
then made important decisions, affecting numerous districts
in the enacted map, outside the purview of public scrutiny.
As this Court has previously stated, “[i]f the Legislature
alone is responsible for determining what aspects of the
reapportionment process are shielded from discovery, the
purpose behind the voters' enactment of the article III, section
20(a), standards will be undermined.” Id. at 149.

While the congressional redistricting plan is somewhat
unique in that it required compromise between the two
legislative chambers—unlike the state House and Senate
maps that were drawn solely within each respective chamber
—a redistricting plan enacted by the Legislature is also unique
as compared to other types of legislation, in that it involves a
specific “constitutional restraint on the Legislature's actions.”
Id. at 147. The dissent's claim that there is nothing “unique”
about the challenge in this case, dissenting op. at 424–25, is
unavailing—and belied by its own admonitions about how
this Court's alleged errors are particularly grave in the context
of redistricting.

In typical cases challenging the constitutionality of a
legislative enactment, the relevant inquiry is whether
the enacted legislation violates some individual right
or contravenes some prohibition on the type of law
the Legislature is empowered to enact. The traditional
constitutional analysis of enacted legislation does not involve,
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as it does here, “a specific constitutional direction to the
Legislature, as to what it can and cannot do with respect to
drafting legislative reapportionment plans.” Apportionment
IV, 132 So.3d at 147. Simply put, this case does not pit
this Court versus the Legislature, but instead implicates this
Court's responsibility to vindicate “the essential right of our
citizens to have a fair opportunity to select those who will
represent them.” Id. at 148.

We therefore set forth the following guidelines and
parameters, which we urge the Legislature to consider in
adopting a redrawn map that is devoid of partisan intent.
First, in order to avoid the problems apparent in this case
as a result of many critical decisions on where to draw
the lines having been made outside of public view, we
encourage the Legislature to conduct all meetings in which
it makes decisions on the new map in public and to record
any non-public meetings for preservation. As we stated in
Apportionment IV, “one of our state constitutional values is
a strong and well-established public policy of transparency
and public access to the legislative process.” Id. at 146.
This transparency is critical in light of both the purpose
of the Fair Districts Amendment *415  to outlaw partisan
manipulation in the redistricting process and the trial court's
finding here that “an entirely different, separate process” to
favor Republicans and incumbents was undertaken contrary
to the Legislature's assertedly transparent redistricting effort.
Id. at 149.

Second, the Legislature should provide a mechanism for
the challengers and others to submit alternative maps and
any testimony regarding those maps for consideration and
should allow debate on the merits of the alternative maps. The
Legislature should also offer an opportunity for citizens to
review and offer feedback regarding any proposed legislative
map before the map is finalized.

Third, the Legislature should preserve all e-mails and
documents related to the redrawing of the map. In order
to avoid additional, protracted discovery and litigation, the
Legislature should also provide a copy of those documents to
the challengers upon proper request.

Finally, we encourage the Legislature to publicly document
the justifications for its chosen configurations. That will
assist this Court in fulfilling its own solemn obligation
to ensure compliance with the Florida Constitution in this

unique context, where the trial court found the Legislature
to have violated the constitutional standards during the 2012
redistricting process.

VIII. THE VOTERS SOUGHT FAIR DISTRICTS

Before we conclude, we observe that this is neither the first,
nor likely the last, time this Court must confront a challenge
to a redistricting plan enacted by the Legislature. In each
case, we have endeavored to give meaning to the intent of the
framers and voters who passed the Fair Districts Amendment
to outlaw partisan political gerrymandering—no easy task
given how entrenched this practice has been for years in the
politics of crafting Florida's district boundaries.

A reader of Justice Canady's dissent in isolation could be
forgiven for believing that this Court's decision here amounts
to a creative maneuver designed to overstep its proper bounds,
done in order to usurp the Legislature's role in the redistricting
process. The dissent's attacks on this Court's analysis are
extravagant, even when measured against prior dissenting
opinions in our recent redistricting cases that have accused
this Court of devising “a radical alteration in the operation
of the separation of powers.” Apportionment IV, 132 So.3d
at 160 (Canady, J., dissenting). The barrage of epithets
employed by the dissent includes the following colorful
array: “fallacious”; “fabricated”; “extreme distortion”;
“revolutionary deformation”; “teeming with judicial
overreaching”; “creatively cobbled”; “aggressive invasion”;

“aberrant decision”; and “unprecedented incursions.” 20

Dissenting op. at 417, 417, 417–18, 420, 424–25.

Of course, we categorically reject the dissent's many derisive
criticisms. And we point out that the dissent's overblown
claims that this Court has violated the separation of powers,
and has done away with the presumption of constitutionality
applied to legislative acts in the redistricting context, are in
fact nothing new. In Apportionment I, the dissent repeatedly
chastised this Court for “cast[ing] aside the presumption of
constitutionality.” Apportionment I, 83 So.3d at 696 (Canady,
J., concurring in part and dissenting in part). *416  In
Apportionment III, the dissent charged that this Court had
“la[id] the groundwork for the unrestrained judicial intrusion”
into the redistricting process. Apportionment III, 118 So.3d at
218 (Canady, J., dissenting) (internal quotation omitted). And
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in Apportionment IV, the dissent hyperbolically accused this
Court of “grievously violat[ing] the constitutional separation
of powers.” Apportionment IV, 132 So.3d at 156 (Canady, J.,
dissenting).

The dissent's position has certainly been consistent. But so
too has this Court's. We pointed out in Apportionment I
that the Fair Districts Amendment “dramatically alter[ed]
the landscape with respect to redistricting,” increasing the
scope of judicial review and commensurately requiring
“more expanded judicial analysis of legislative compliance.”
Apportionment I, 83 So.3d at 607. We emphasized in
Apportionment III that “the framers and voters clearly desired
more judicial scrutiny” of the Legislature's decisions in
drawing the state's congressional and legislative districts.
Apportionment III, 118 So.3d at 205. And we reiterated
in Apportionment IV that there can hardly be a more
compelling interest than the public interest in ensuring that
the Legislature does not engage in unconstitutional partisan
political gerrymandering. Apportionment IV, 132 So.3d at
147–48.

Far from upending the law, then, our legal analysis today
adheres to our recent redistricting precedents. The dissent,
to the contrary, continues its refusal to acknowledge
the import of the Fair Districts Amendment. As Chief
Justice Labarga eloquently stated in his concurrence in
Apportionment IV, this Court has an “important duty”
to “honor and effectuate the intent of the voters in
passing Florida's groundbreaking constitutional amendment
prohibiting partisan or discriminatory intent in drawing
the congressional apportionment plan.” 132 So.3d at 154–
55 (Labarga, J., concurring). This is a responsibility we
undertake with the utmost of seriousness—not because we
seek to dictate a particular result, but because the people
of Florida have, through their constitution, entrusted that
responsibility to the judiciary.

IX. CONCLUSION

In conclusion, we affirm the trial court's factual findings
and ultimate determination that the redistricting process and
resulting map were “taint[ed]” by unconstitutional intent
to favor the Republican Party and incumbents. However,
we reverse the trial court's order approving the remedial

redistricting plan because we conclude that, as a result of legal
errors, the trial court failed to give the proper effect to its
finding of unconstitutional intent, which mandated a more
meaningful remedy commensurate with the constitutional
violations it found.

Through this opinion, we have provided clear guidance as to
the specific deficiencies in the districts that the Legislature
must redraw—Districts 5, 13, 14, 21, 22, 25, 26, 27, and
all other districts affected thereby—and we have urged the
Legislature in light of the trial court's findings in this case to
consider making all decisions on the redrawn map in public
view. We have every confidence that the Legislature, given
this guidance, will conduct itself in a manner that will fulfill
the purpose of the Fair Districts Amendment, including the
need for transparency and neutrality in drawing the state's
congressional districts.

As to the remedy, we are aware that this litigation has now
spanned more than three years and the qualifying period for
the next congressional election of 2016 is not far away. We
therefore urge that the redrawing of the map be expedited. We
*417  have chosen to relinquish this case to the trial court

for a limited period of 100 days from the date of this opinion,
therefore retaining jurisdiction, and we anticipate that the
trial court can perform an oversight role should any disputes

arise. 21  To avoid any further delays, we have also limited the
time for filing a motion for rehearing or clarification to five
days from the date of this opinion and have limited the time
for filing a response to such a motion to three days from the
date the motion is filed.

It is so ordered.

LABARGA, C.J., and QUINCE and PERRY, JJ., concur.

LEWIS, J., concurs in result.

CANADY, J., dissents with an opinion, in which POLSTON,
J., concurs.

CANADY, J., dissenting.
The circuit court properly ruled that the appellants failed to
establish any basis for requiring the Legislature to further
revise Florida's congressional district map. The majority's
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decision to reverse the circuit court and to invalidate
numerous districts in the remedial congressional district plan
adopted by the Legislature involves an extreme distortion of
the appellate process deployed to effect a serious violation of
the separation of powers. Accordingly, I dissent.

I.

The linchpin of the majority's decision is the assertion that
in the final judgment the trial court “concluded that the
[congressional redistricting] plan was drawn with improper
partisan intent” and that the improper intent affected the entire
plan. Majority op. at 386. According to the majority, “the
trial court failed to give any actual effect to its finding in
this case that the ‘whole plan’ challenge had been proven
through the direct and circumstantial evidence of improper
partisan intent presented at trial.” Majority op. at 396. In fact,
however, the final judgment—a copy of which is appended—
contains no finding whatsoever that the Legislature acted with
improper intent regarding the entire congressional plan or that
the “whole plan” challenge had been proven. The majority
fails to identify any such finding in the final judgment.
Instead, the majority puts forth a misconstruction of the trial
court's ruling based on fragments from the final judgment
taken out of context and creatively cobbled together. The trial
court refused to draw an inference from the evidence that an
improper partisan intent affected the redistricting plan in its
entirety. But the majority effectively steps into the role of
the trier of fact, independently reweighs the evidence, finds
that the evidence supports the inference that the whole plan
was affected by an improper partisan intent, imputes that
broad finding of unconstitutional intent to the trial court, and
then faults the trial court for not acting in accord with that
fabricated finding. The upshot is a virtually revolutionary
deformation of the appellate process.

The materials from which the majority fashions its
misconstruction of the trial *418  court's ruling are found
largely in the trial court's findings regarding a “conspiracy”
by certain Republican political consultants “to influence and
manipulate the Legislature into a violation of its constitutional
duty.” Final Judgment at 10. But those materials are
misshaped by the majority. When the trial court's ruling is
considered in its full context, three essential points are clear in
the trial court's findings regarding the consultants' conspiracy.

First, the consultants “managed to taint the redistricting
process and the resulting map with improper partisan intent”
by finding “ways to infiltrate and influence the Legislature, to
obtain the necessary cooperation and collaboration to ensure
that their plan was realized, at least in part.” Final Judgment
at 22 (emphasis added). The trial court unquestionably
determined that efforts of the consultants to cause partisan
action by the Legislature had some success.

Second, the consultants' conspiracy was not successful in
affecting the entire map drawing process. The “taint” of
“improper partisan intent” attributable to the activities of the
Republican consultants was limited in scope and effect. This
is evident from the trial court's crucial finding that “the staff
members who did the bulk of the actual map drawing for the
Legislature ... were not a part of the conspiracy, nor directly
aware of it, and that significant efforts were made by them and
their bosses to insulate them from direct partisan influence.”
Final Judgment at 22. The trial court specifically found
that the committee staff “were insulated from the political
consultants,” Final Judgment at 37, and that the “motivation
[of the staff] in drawing draft maps for consideration of the
Legislature was to produce a final map which would comply
with all the requirements of the Fair Districts Amendments, as
their superiors had directed them.” Final Judgment at 22. This
finding is of critical importance because of the pivotal role
the committee staff indisputably had in drawing the districts
the trial court refused to invalidate.

Third, the trial court found that an improper partisan intent
did affect certain districts in the redistricting plan—namely,
Districts 5 and 10—where there was evidence that the
configuration of the districts was influenced through contact
between the Republican consultants and legislative leadership
or leadership staff. Thus, based on its consideration of the
evidence, the trial court decided that “collaboration and
cooperation” between the partisan consultants and decision
makers in the Legislature regarding particular districts was
the predicate for requiring the redrawing of a district based
on a finding of unconstitutional intent.

The majority simply ignores the second of these points
and fabricates a broad finding of unconstitutional intent.
The majority goes on to fault the trial court for failing
“to give any independent legal significance to its finding
of unconstitutional intent when examining the challenges
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to individual districts,” majority op. at 393, and to assert
that the trial court essentially concluded that some improper
intent is acceptable. See majority op. at 393–94. Neither
criticism of the trial court's order can withstand analysis. The
trial court cannot be faulted for failing to give independent
significance to a factual finding it did not make. The trial
court expressly considered the question of unconstitutional
intent in its analysis of the challenged individual districts.
Indeed, the trial court was intently focused on the factual
question of whether improper intent affected the drawing
of particular districts by the Legislature. With respect to
two districts, the trial court found that the districts were
drawn with unconstitutional intent in the *419  map initially
adopted. With respect to the other districts, the trial court
found that the appellants had failed to establish that the
districts were drawn with unconstitutional intent.

At no point does the trial court indicate that it would permit
some level of unconstitutional intent in the drawing of any
district. The assertion to the contrary is unwarranted. As
the final judgment makes plain, the trial court thoughtfully
considered the evidence in determining the extent to which
the “secretive shadow process of map drawing by the
political consultants” was in fact successful in causing the
Legislature to act with unconstitutional intent in the drawing
of particular districts. Final Judgment at 11–12. In rejecting
the “whole plan” challenge, the trial court recognized the
unremarkable proposition that districts that were not drawn
with an unconstitutional intent and that did not otherwise
violate the constitutional standards should not be invalidated.
The trial court's ruling on this point is in accord with the
basic principle “that the scope of the constitutional violation
measures the scope of the remedy.” Columbus Bd. of Educ.
v. Penick, 443 U.S. 449, 455, 99 S.Ct. 2941, 61 L.Ed.2d 666
(1979).

Although the trial court made no finding of a “general intent”
by the Legislature to favor a political party or incumbents,
the court reasoned that “even if” such a general intent could
be proven it would be insufficient to invalidate a particular
district unless it was shown that the improper intent affected
the drawing of that district. Attempting to match the scope
of the remedy to the scope of the violation, the trial court
correctly focused on the “effect of ... noncompliance” with
the Constitution in determining whether districts should be
invalidated. Final Judgment at 9.

The majority asserts that “the trial court considered a general
improper intent to lack any independent legal significance
unless it was accompanied by another constitutional
violation.” Majority op. at 394. But the trial court's analysis
makes clear that it was focused on whether any general
improper intent actually affected the drawing of particular
districts—not on whether particular districts were affected by
the violation of other standards.

The majority's reading of the text of the final judgment on this
point imports incoherence into the final judgment. It puts the
reference to “general intent” in conflict with the trial court's
reiterated conclusion that the districts now invalidated by the
majority were not drawn with improper intent. But the text
of the final judgment—like any other text—should be read
harmoniously. The rule that “the provisions of a text should
be interpreted in a way that renders them compatible, not
contradictory” is a compelling rule of construction predicated
on the reality that “it is invariably true that intelligent drafters
do not contradict themselves.” Antonin Scalia & Bryan A.
Garner, Reading Law: The Interpretation of Legal Texts 180
(2012). There is no basis for concluding here that the trial
court engaged in self-contradiction.

II.

The invalidation of Districts 5, 13, 14, 21, 22, 25, 26, and
27 cannot be reconciled with crucial factual determinations
made by the trial court. Indeed, the invalidation of these
districts can only be accomplished by setting aside the
trial court's rulings regarding not only improper intent but
also compactness, retrogression and other constitutional
standards. The invalidation of these districts flies in the
face of the pivotal role of the committee staff in drawing
them and the trial court's express finding that the committee
staff were insulated from partisan influence. The trial court's
*420  rulings regarding improper intent and retrogression, in

particular, indisputably turn on the question of fact that can
only properly be determined by the trier of fact.

In an opinion teeming with judicial overreaching, the
invalidation of Remedial District 5 has pride of place.
The basis for the majority's decision to require that this
district be reoriented from its north-south configuration to
an east-west configuration ultimately boils down to this:
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the north-south configuration must be rejected because that
is the configuration chosen by the Legislature and the
Legislature's choice is presumed to be unconstitutional. If
the Legislature made a choice, we must begin by assuming
the choice violated the constitution. This is so even though
the configuration chosen by the Legislature was based
on a map drawn by committee staff, who were insulated
from partisan influence in selecting that configuration. The
majority also suggests that the north-south configuration is
somehow tainted because “the long-time incumbent of the
district, Congresswoman Corrine Brown ... previously joined
the leading Republicans in actively opposing the Fair Districts
Amendment and redistricting reform.” Majority op. at 403.

Based on this supposed taint and the presumption of
unconstitutionality, the majority treats as irrelevant the trial
court's ruling that “the Plaintiffs have not offered convincing
evidence that an East–West configuration is necessary in
order to comply with tier-one and tier-two requirements
of Article III, section 20.” Order Approving Remedial
Redist. Plan at 3. Under the majority's application of the
presumption of unconstitutionality, an alternative suggested
by the challengers is virtually guaranteed to trump any choice
made by the Legislature. This vividly illustrates just how
far the majority has gone in repudiating the principle that
a redistricting plan should not be declared unconstitutional
“unless it clearly appears beyond all reasonable doubt that,
under any rational view that may be taken of the [plan], it is in
positive conflict with some identified or designated provision
of constitutional law.” In re Apportionment Law, 263 So.2d
797, 805–06 (Fla.1972) (quoting City of Jacksonville v.
Bowden, 67 Fla. 181, 64 So. 769, 772 (1914)).

The majority fails to consider critical aspects of the alternative
suggested by the challengers for Remedial District 5. Most

strikingly, the majority ignores the reality that the mandated
east-west configuration will result in a district that is
significantly less compact than Remedial District 5. In
addition, no attention is given to the fact that the creation
of the East–West District will cause adjoining District 2 to
become significantly less compact.

Remedial Plan Map

*421  Romo Map A

As the Legislature points out, the East–West District's length
will be 43% greater than the length of Remedial District
5—206 miles rather than 144 miles. The perimeter of the
East–West District is 22% larger than Remedial District
5's perimeter, and the area of the East–West District is
93% greater than the area of Remedial District 5. By any
reasonable understanding of compactness, this is a dramatic
movement toward a less compact district.
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*422  The redrawing of District 2 necessitated by the
majority's decision that Remedial District 5 must be replaced
by an East–West District will also result in a dramatic
movement toward a less compact district. The length of

District 2 will be increased by 39% from 167 miles to 232
miles. The district's perimeter will increase by 75% and its
area by 30%.
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The majority's imposition of the East–West District is also
predicated on a disregard of the evidence of the potential
for retrogression in the East–West District, and the failure to
establish any objective standard for prohibited retrogression.
On the issue of retrogression, the majority dismisses the
expert testimony presented by the Legislature and acts on
the basis of a very simple and totally subjective rule: we
know retrogression when we see it. The majority's approach
regarding the other challenged districts where retrogression
was at issue parallels its approach regarding Remedial District
5.

With the invalidation of Remedial District 5 and other
challenged districts, the ironic result is that districts drawn
by professional committee staff, who were insulated from
partisan influence in the drawing of the districts, are
effectively displaced by districts drawn—as evidenced by
deposition testimony—under the auspices of the National
Democratic Redistricting Trust in cooperation with the
Democratic Congressional Campaign Committee. There
is something dreadfully wrong with this picture. As the
Legislature argues: “To discard the work product of the
Florida Legislature, which the trial court carefully considered
and upheld, and substitute the partisan handiwork of the
DCCC and the Democratic Trust, would be an indelible
stain.” Legislative Parties' Answer Brief at 91.

III.

Despite casting its disagreement with the trial court in terms
of legal errors, the majority's real disagreement with the trial
court is not about questions of law. It is about questions of
fact. The majority thus reverses the trial court because the trial
court failed to invalidate particular districts for being drawn
with an unconstitutional intent when the trial court made the
factual determination that those districts were not drawn with
an unconstitutional intent. The majority's real problem with
the trial court's ruling is that the trial court was unwilling
to draw broad factual inferences concerning intent that the
majority concludes should have been drawn.

Intent unquestionably is a question of fact. As we explained in
Jersey Palm–Gross, Inc. v. Paper, 658 So.2d 531 (Fla.1995),
“the ultimate arbiter on the issue of intent is the trial court
because ‘the question of intent is one of fact.’ ” Id. at 534
(quoting Rebman v. Flagship First Nat'l Bank, 472 So.2d
1360, 1364 (Fla. 2d DCA 1985)).

It is axiomatic that determining whether a district should be
invalidated based on an unconstitutional intent claim turns on
the factual question of whether that district was drawn with
an unconstitutional intent—a question indisputably within the
*423  province of the trier of fact. By imposing its own

judgment about the factual inferences to be drawn from the
evidence at trial, the majority has transgressed the boundaries
of proper appellate review and invaded the province of the
trier of fact. Such overreaching by an appellate court would
be a grave matter in any context, but it is doubly grave in the
context of redistricting litigation, where a coordinate branch
of government is a party and the constitutional authority of
that branch is at issue. In a context such as this, the court
has a special duty to scrupulously observe the limitations
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inherent in its function as an appellate court. Unfortunately,
the majority has heedlessly cast those limitations aside.

The majority effectively holds that a finding of any
unconstitutional intent in the drawing of congressional
districts causes a presumption to arise that all the districts in
the plan were drawn with an unconstitutional intent. Based
on that presumption, the majority places the burden of proof
on the Legislature to establish that particular districts were
not drawn with an unconstitutional intent. The majority thus
creates a general presumption of unconstitutionality based
on a specific, narrow constitutional violation. This broad
presumption of unconstitutionality untethers the remedy for
violating the Constitution from proven specific violations
requiring specific remedies. It transgresses the self-evident
principle that “the scope of the constitutional violation
measures the scope of the remedy.” Penick, 443 U.S. at 455,
99 S.Ct. 2941. This, needless to say, shatters the shell of the
presumption of constitutionality that was left by this court's
recent redistricting decisions. But the majority reaches even
further.

IV.

Having invaded the province of the trier of fact to find the
factual basis for triggering the newly created presumption
of unconstitutionality, the majority continues its march to
dominate the redistricting process and finishes the job—
at least for now—by making the factual determinations
that the Legislature did not prove a lack of improper
intent in the drawing of the specifically challenged districts.
Marching forward, the majority eviscerates numerous factual
determinations made by the trial court in its evaluation of the
individual district challenges.

Under the well-established framework for appellate review, if
an appellate court determines that the trier of fact has placed
the burden of proof on the wrong party, the case should
be remanded to the trier of fact to reevaluate the evidence
in light of the correct legal rule regarding the burden of
proof. The weighing of the evidence under the applicable
burden of proof is the function of the trier of fact. That
function should not be usurped by an appellate court. The
Supreme Court has recognized as “elementary” that “ ‘fact
finding is the basic responsibility of [trial] courts, rather than

appellate courts' ” and “where findings are infirm because of
an erroneous view of the law, a remand is the proper course
unless the record permits only one resolution of the factual
issue.” Pullman–Standard v. Swint, 456 U.S. 273, 291–92,
102 S.Ct. 1781, 72 L.Ed.2d 66 (1982) (quoting DeMarco v.
United States, 415 U.S. 449, 450 n., 94 S.Ct. 1185, 39 L.Ed.2d
501 (1974)). Proceedings by an appellate court contrary to
these elementary principles are “incredible.” Id. at 293, 102
S.Ct. 1781.

The majority caps off its abandonment of the restraints of
the appellate process by retaining jurisdiction after deciding
this case, dictating the details of the proceedings in the
trial court, and presuming to *424  require that all filings
submitted in the trial court shall “simultaneously be submitted
to this court.” This retention of jurisdiction and exercise
of control of the proceedings in the trial court further
vividly demonstrates the majority's aggressive determination
to exercise full dominion over the redistricting process.
Unlike our review of the legislative redistricting plan—over
which we have original review jurisdiction under article III,
section 16—our review of this case involving congressional
redistricting is based on our jurisdiction to review trial court
judgments that are certified by a district court under article V,
section 3(b)(5). Once we have decided this case, there is no
reason—other than the majority's determination to guarantee
that it has the last word—that the case should not proceed
like any other case that is reversed and remanded to a trial
court after we have exercised our jurisdiction over a trial court
judgment certified to us by a district court. If a party believes
that an error occurs in the proceedings on remand, that party
may file an appeal in the district court. The district court
can then either decide the case or certify it to this court for
decision. That is the way such cases proceed in the ordinary
course. But here the ordinary course of judicial proceeding
is once again cast aside by the majority without a shred of
justification.

V.

The damage done by this decision to the structure of the
appellate process is exceeded only by the damage done
to the constitutional separation of powers. Injury to the
separation of powers in this case takes two forms. First, the
majority effectively supplants the substantive constitutional
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power of the Legislature to draw congressional districts.
As I have explained, the majority does this by reviewing
the redistricting plan in a way that is inconsistent in
multiple ways with the proper exercise of judicial power.
Second, the majority invades the internal workings of the
Legislature by effectively dictating how the Legislature must
conduct its business in connection with the adoption of the
revised congressional redistricting plan that the majority has
mandated. The majority thus sets forth certain “guidelines and
parameters” concerning the process for adopting a revised
congressional district map. None of these “guidelines and
parameters” have any basis in law. All of the subjects
addressed by the “guidelines and parameters” are covered
by existing law, but the majority imposes requirements
that indisputably go beyond the clear requirements of the
governing law.

The majority's “guidelines and parameters” for the conduct
of legislative business run headlong into our prior recognition
of the danger “that the control or influence by one branch of
another branch's internal operating procedures could interfere
with the independence of the second branch and possibly
place the enforcing branch in a superior position.” Locke v.
Hawkes, 595 So.2d 32, 36 (Fla.1992). Short shrift is given to
the rule that “[i]t is a legislative prerogative to make, interpret
and enforce its own procedural rules and the judiciary
cannot compel the legislature to exercise a purely legislative
prerogative.” Moffitt v. Willis, 459 So.2d 1018, 1022
(Fla.1984). In all the annals of constitutional government,
this Court's aggressive invasion of the internal workings of
the legislative branch is without precedent. The only case
authority that can be cited to support the depredations here
visited on the independence of the legislative branch is
this Court's recent aberrant decision requiring members of
the Legislature to submit to interrogations concerning their
legislative activities. But the invasion of the legislative sphere
made by the Court's prior ruling is outstripped by today's
ruling.

*425  In attempting to justify these unprecedented incursions
into the constitutional sphere of the Legislature, the majority
offers the singularly unconvincing reason that “a redistricting
plan enacted by the Legislature is ... unique as compared
to other types of legislation, in that it involves a specific
‘constitutional restraint on the Legislature's actions.’ ”
Majority op. at 414. This is fallacious. In every single case
challenging the constitutionality of a law the question at issue

is whether the law transgresses a constitutional restraint on
the Legislature. There is nothing “unique” about the challenge
brought in this case that justifies transgressing the separation
of powers. It is “unique” only because the majority has chosen
to treat it as “unique” to justify a “unique” exercise of judicial
power.

All of the “parameters and guidelines” constitute unwarranted
interference with the operation of the Legislature within
its own constitutional sphere. The most egregious of the
“safeguards” set forth by the majority is the admonition
that “the Legislature should provide a mechanism for the
challengers and others to submit alternative maps and any
testimony regarding those maps for consideration and should
allow debate on the merits of the alternative maps” and
should “offer an opportunity for citizens to review and offer
feedback regarding any proposed legislative map before the
map is finalized.” Majority op. at 415. This tramples on the
institutional independence and integrity of the Legislature by
inserting the challengers and others outside the Legislature
into the very heart of the legislative process.

The challengers and others interested in redistricting have the
benefit, of course, of the constitutional right granted to the
people of Florida “to petition for redress of grievances.” Art.
I, § 5, Fla. Const. They thus have the right to communicate
with members of the Legislature to make their views known
and to criticize legislative proposals. But the majority opinion
clearly contemplates a “mechanism” that goes far beyond
permitting the exercise of this constitutional right. The
Legislature debates and gives formal consideration only
to proposals that are submitted—in the form of bills or
resolutions and amendments thereto—by members of the
Legislature. The filing of bills, resolutions and amendments in
the Legislature is the exclusive constitutional prerogative of
elected members of the Legislature. And no person who is not
a member of the Legislature has standing in the Legislature
to participate in legislative debate, submit proposals that
must be debated or to formally “review” proposals under
consideration by the Legislature before they are adopted. In
ignoring these elemental features of the legislative process,
the majority betrays either a lack of knowledge or a lack of
regard for the integrity of the core function of a coordinate
branch of government.
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VI.

This decision causes serious damage to our constitutional
structure. The proper functioning of the judicial process is
deformed and the separation of powers is breached in an
unprecedented manner. Since 2012, this Court's decisions
concerning the redistricting process have been characterized
by a repeated rewriting of the rules. The foundation for all
that followed was the effective abrogation of our precedents
that clothed a redistricting plan with a presumption of
constitutionality. The Fair Districts Amendments—which
said not a word about the alteration of the exercise of
judicial power—could not bear the weight of that jettisoning
of the presumption of constitutionality. And the Fair
Districts Amendments certainly cannot bear the weight of
today's decision, *426  which abandons the well-established
boundary between the trier of fact and a reviewing appellate
court and transgresses the independence of the core function
of the legislative branch in conducting the legislative process.
I dissent.

POLSTON, J., concurs.

Appendix

IN THE CIRCUIT COURT OF THE SECOND JUDICIAL
CIRCUIT

IN AND FOR LEON COUNTY, FLORIDA

RENE ROMO, et al, Plaintiffs,

vs.

KEN DETZNER and PAM BONDI, Defendants.

THE LEAGUE OF WOMEN VOTERS OF FLORIDA, et al,
Plaintiffs,

vs.

KEN DETZNER, et al, Defendants.

CASE NO: 2012–CA–412

CASE NO: 2012–CA–490

FINAL JUDGMENT

This case is before me following a lengthy bench trial.
Plaintiffs claim that the congressional redistricting plan
adopted by the Legislature violates Article III, Section
20 of the Florida Constitution. For the reasons set forth
below, I agree, finding that districts 5 and 10 were
drawn in contravention of the constitutional mandates of
Article III, Section 20, thus making the redistricting map
unconstitutional as drawn.

INTRODUCTION

President George Washington, in his farewell address of
1796, warned the new nation of the dangers of political
parties.

“However combinations or associations of the above
description may now and then answer popular ends, they are
likely in the course of time and things, to become potent
engines, by which cunning, ambitious, and unprincipled men
will be enabled to subvert the power of the people and to
usurp for themselves the reins of government, destroying
afterwards the very engines which have lifted them to unjust
dominion.... Without looking forward to an extremity of this
kind (which nevertheless ought not to be entirely out of sight),
the common and continual mischiefs of the spirit of party are
sufficient to make it the interest and duty of a wise people to
discourage and restrain it.”

His countrymen did not heed Washington's warning and
quickly divided themselves into opposing political factions.
Though the names have changed over the years, the two major
political parties have been battling each other for control
over our nation's government ever since. To many, it seems
that Washington's fears have been realized. Certain in the
rightness of their cause, of the superiority of their ideas and
their members, they consider those in the opposing camp to
be not only wrong, but a threat to the very foundations of our
country. Any idea of the other party is to be opposed fervently.
They must win elections and gain or remain in power because,
to the partisans, their party's interest is synonymous with the
country's interest. In short, winning is everything.
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One of the ways in which political parties seek to gain
or maintain an advantage over the other is through the
redistricting process. Every ten years, based on new census
data, congressional seats are reapportioned among the states
based upon shifting population figures. To many citizens this
process is of mild interest, but to the political parties it is a
high stakes *427  proposition, a zero sum game in which
one party wins and the other loses—for years to come. Subtle
shifts in a district boundary line can make the difference
between a district that is “safe” for a political party or one that
is “competitive” between the two. It can make a big difference
in the ability to recruit candidates for particular districts, the
amount of time, energy and resources necessary to give a
party's candidate a real chance of success, and ultimately,
whether the party can maintain a majority of seats in congress.

Historically, the political party in control of the state
legislature has been able to draw the new districts in a manner
that protects their party and its incumbents. Voter populations
are shifted and clustered based upon how they are likely to
vote. The result has often been maps with districts that have
unusual boundaries and bizarre shapes, as if some abstract
artist had been given free rein. This practice has come to
be called political gerrymandering and has been criticized as
allowing, in effect, the representatives to choose their voters
instead of vice versa.

In 2010, the voters of Florida passed two amendments
to the Florida Constitution, commonly referred to as the
Fair Districts Amendments, aimed at eliminating such
political gerrymandering. These amendments are now
codified in the Constitution as Article III Section 20,
pertaining to congressional redistricting and Article III
Section 21, pertaining to state legislative redistricting.
These amendments significantly decrease the Legislature's
discretion in drawing district boundaries. Specifically
forbidden is the drawing of a redistricting plan with the intent
to favor or disfavor a political party or incumbent. Section 20
reads as follows:

Standards for establishing congressional district
boundaries.—In establishing congressional district
boundaries:

(a) No apportionment plan or individual district shall be
drawn with the intent to favor or disfavor a political party
or an incumbent; and districts shall not be drawn with

the intent or result of denying or abridging the equal
opportunity of racial or language minorities to participate
in the political process or to diminish their ability to elect
representatives of their choice; and districts shall consist of
contiguous territory.

(b) Unless compliance with the standards in this subsection
conflicts with the standards in subsection 1(a) or
with federal law, districts shall be as nearly equal in
population as is practicable; districts shall be compact; and
districts shall, where feasible, utilize existing political and
geographical boundaries.

(c) The order in which the standards within subsections
1(a) and (b) of this section are set forth shall not be read to
establish any priority of one standard over the other within
that subsection.

Art. III, § 20, Fla. Const.

Subsection (a) contains tier-one requirements which must be
followed. In addition to prohibiting intent to favor or disfavor
a political party or incumbent, this subsection contains
two distinct protections for racial and language minorities.
The first, which prohibits districts which are drawn with
“the intent or result of denying or abridging the equal
opportunity of racial or language minorities to participate in
the political process,” is similar to Section II to of the Voting
Rights Act. Commonly referred to as the “vote dilution”
provision, this section requires majority minority districts
where certain preconditions are met. The second minority
protection prohibits a plan or district from “diminish[ing]
their ability to elect representatives *428  of their choice.”
Commonly referred to as “retrogression,” this clause tracks
Section 5 of the Voting Rights Act and prohibits backsliding
in the ability of minority groups to elected candidates of their

choice. 1

Subsection (b) contains provisions requiring compactness
and the following of political and geographic boundaries,

where feasible. 2  These traditional redistricting principles,
tier-two requirements, must be followed unless doing so
would conflict with tier-one requirements.

More than one witness during trial explained their opposition
to the passage of these amendments by opining that “you can't
take politics out of politics” or that the amendments would be
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“impossible to implement.” Perhaps, but they are now a part
of our organic law and I am bound to interpret and apply them
as best I can in order to give effect to will of the voters as so
expressed. See In Re: Senate Joint Resolution of Legislative

Apportionment 1176, 83 So.3d 597, 597 (Fla.2012). 3  Any act
of legislation that is in conflict with the organic law of the
constitution is not a valid law. This is a fundamental principle
of our political and legal system.

This is a case of first impression interpreting Article
III Section 20, dealing with congressional re-districting.
The Florida Supreme Court, however, has interpreted the
analogue provision in Article III Section 21, which applies
to state legislative plans. See Apportionment I, 83 So.3d 597.
This lengthy and comprehensive opinion interprets key terms
and explains how the various criteria are to be analyzed
in reviewing a redistricting plan for constitutionality. It
therefore provides me with a detailed road map for reviewing
the congressional plan challenged by Plaintiffs.

STANDARD OF REVIEW

A law passed by the legislature is entitled to a presumption
of constitutionality. The burden to show otherwise is on those
who challenge the law, and that burden is generally said to
be beyond a reasonable doubt. This is, in fact, the standard
I applied when considering motions for summary judgment
earlier in this case. The Plaintiffs ask that I reconsider this
decision in light of the Florida Supreme Court's holding
to the contrary in Apportionment I, and its subsequent
language in League of Women Voters of Fla. v. Fla. House of
Representatives, 132 So.3d 135 (Fla.2013).

In Apportionment I, the Florida Supreme Court specifically
rejected the argument that those who challenge redistricting
plans must prove facial invalidity beyond a reasonable doubt.
It stated that the plans still come to the Court “with an initial
presumption of validity” ... and that the review of the plans
would be done “with deference to the role of the Legislature
in apportionment ...” but stated that its constitutionally
required independent review brought with it a lesser degree
of deference than would be appropriate with other legislation.
Id. at 606–607.

The question is whether this different standard of review is a
consequence of the nature of the act reviewed (a redistricting
plan), the nature of the new criteria required by the Fair
District Amendments (the expanded scope of review), or
the specific constitutional mandate that the *429  State
House and Senate plans be reviewed by the Florida Supreme
Court irrespective of a specific challenge (the procedural
process of obtaining review). It was this latter factor, the
constitutional requirement of an independent review, which
I felt distinguished this case from Apportionment I and thus
required the traditional standard of review. Upon reflection,
however, I'm not convinced that the different procedural
process requires a different standard of review.

It is true that the constitutional mandate for review by the
Florida Supreme Court is unique. But should the procedural
manner in which a plan is brought before the court for
review make a difference in the standard applied in that
review? The other two factors noted by the Supreme Court in
Apportionment I, the nature of the legislation and the criteria
to be applied, are the same in this case. The rights protected
are just the same and just as important when redistricting
occurs for Congress as it is when it occurs for the State House
and Senate. Should the voters be entitled to less constitutional
protection when the redistricting is for the former rather
than the latter? Should actions on the part of the legislature
in the redistricting process be deemed in violation of the
constitution in one instance but not the other?

I think not, and now conclude that it is the nature of the
legislation and the nature of what is reviewed that requires a
different standard of review. In Apportionment I the Florida
Supreme Court observed:

We conclude that the beyond a
reasonable doubt standard is ill-suited
for an original proceeding before this
Court in which we are constitutionally
obligated to enter a declaratory
judgment on the validity of the
legislative plans. Unlike a legislative
act promulgated separate and apart
from an express constitutional
mandate, the Legislature adopts a joint
resolution of legislative apportionment
solely pursuant to the “instructions”
of the citizens as expressed in
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specific requirements of the Florida
Constitution governing this process.

Apportionment I, 83 So.3d 597 at 607–608;

There is a difference between the Court's role in
reviewing a legislative apportionment plan to determine
compliance with constitutionally mandated criteria and
the Court's role in interpreting statutes; this Court has
stated its responsibility in construing statutes differently.
For example, in Tyne v. Time Warner Entertainment,
901 So.2d 802, 810 (Fla.2005), in upholding a statute as
constitutional, the Court stated that it had “an obligation
to give a statute a constitutional construction where such a
construction is possible.” This Court has stated that it is

“committed to the fundamental principle that it has
the duty if reasonably possible, and consistent with
constitutional rights, to resolve doubts as to the validity
of a statute in favor of its constitutional validity and
to construe a statute, if reasonabl[y] possible, in such
a manner as to support its constitutionality—to adopt a
reasonable interpretation of a statute which removes it
farthest from constitutional infirmity.”

Apportionment I, 83 So.3d at 607, n. 5 (quoting Corn v. State,
332 So.2d 4, 8 (Fla.1976)).

As this language suggests, the reason for the different
standard is because apportionment plans cannot be
interpreted. The lines are where they are. It is not a question
of searching for a reasonable interpretation of a statute which
would make it constitutional. Rather, the inquiry is *430
into the process, the end result, and the motive behind the
legislation.

I will therefore, in this case, apply the standard of review
articulated in Apportionment I, deferring to the Legislature's
decision to draw a district in a certain way, so long as that
decision does not violate the constitutional requirements, with
an understanding of my limited role in this process and the
important role of the Legislature. My duty “is not to select the
best plan” but to determine whether Plaintiffs have proved the

plan invalid. Apportionment I, 83 So.3d 597 at 608. 4

CHALLENGE TO PLAN AS A WHOLE VERSUS
A CHALLENGE TO INDIVIDUAL DISTRICTS

Plaintiffs distinguish between their challenge to the
redistricting plan as a whole, as being drawn with the intent
generally to favor the Republican Party, and their challenge to
several individual districts, as being specifically drawn with
such intent. I find this to be a false dichotomy, a distinction
without difference. The redistricting plan is the result of a
single act of legislation. If one or more districts do not meet
constitutional muster, then the entire act is unconstitutional.
The districts are part of an integrated indivisible whole. So in
that sense, if there is a problem with a part of the map, there

is a problem with the entire plan. 5

That does not mean, however, that portions of the map not
affected by those individual districts found to be improperly
drawn would need to be changed in a redrawn map, even
if a general intent to favor or disfavor a political party or
incumbents was proven. What would be the point if the other
districts are otherwise in compliance? Such a remedy would
go far beyond correcting the effect of such noncompliance,
but rather would require a useless act that would encourage
continued litigation. Therefore, I have focused on those
portions of the map that I find are in need of corrective action
in order to bring the entire plan into compliance with the
constitution.

EVIDENCE RECEIVED UNDER SEAL
OR IN CLOSED PROCEEDINGS

A portion of the trial was closed to the public and certain
exhibits entered under seal, pursuant to an order of the Florida
Supreme Court. Whether this evidence will ever be made
public awaits determination by that court of the correctness
of my ruling that the associational privilege of the non-parties
from whom the evidence was obtained should yield to the

interest in disclosure. 6  For purposes of such review, I will
briefly explain how I weighed and balanced the appropriate
factors and why I tipped the scales in favor of disclosure.
Rather than file a partially redacted order, any reference to
such evidence here will be *431  general in nature so as not to
reveal the specific information contained in the exhibits and
testimony.
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As noted in my previous Orders, I found that the non-parties,
the political consultants, had cognizable First Amendment
Rights in the documents and testimony sought by the

Plaintiffs in this case. 7  The privilege is not absolute,
however, and I had to weigh and balance the competing
interests to determine whether that privilege should yield
in favor of disclosure. Specifically, I considered the factors
set forth in Perry v. Schwarzenegger, 591 F.3d 1147 (9th
Cir.2010) and determined that the privilege should yield. In
the interest of time, I did not elaborate in detail my reasons
for that conclusion, announced in open court. I thought it
important that the parties know what could and could not be
used at trial and that the non-parties have time to obtain a
stay if further review was deemed appropriate by the appellate
court. The reasons I decided that the associational privilege
should yield are as follows:

The case before me of is of the highest importance, going, as it
does, to the very foundation of our representative democracy.
“Indeed, as [this Court] succinctly stated, it is “difficult to
imagine a more compelling, competing government interest”
than the interest represented by the challengers' article III,
section 20(a), claims.” League of Women Voters, 132 So.3d
135, 147.

The required disclosure was narrowly tailored and limited.
Out of approximately 1800 pages of documents, I required
the disclosure of less than a third of those. The disclosure
was only to the Plaintiffs' attorneys with instructions that they
not disclose it to third parties other than staff or retained
experts, including to their own clients. I felt that the Plaintiffs'
attorneys were in the best position to determine which of
these documents were most probative of their claims. As it
turned out, they actually offered as evidence only a very small
portion of those documents as exhibits.

The documents for which the political consultants claimed
privilege evidenced a conspiracy to influence and manipulate
the Legislature into a violation of its constitutional duty set
forth in Article 3, Section 20 of the Florida Constitution. That
was, at least, a reasonable conclusion to be drawn from this
and other evidence made available to me in the case to that
point. As such, I viewed any chilling effect the release of these
documents might have on such behavior in the future to be

not such a bad thing, and the danger to the legitimate exercise
of First Amendment rights rather slight.

Some of the communications, and a good deal of the map
work product of the non-party political consultants, were
transmitted to persons outside of their group, and made
very public by submission to the legislature. If this did not
constitute an outright waiver of the privilege as to these items,
it lessened the strength of a legitimate claim to its protection.

Unlike the politically hot button issue of homosexual
marriage, present in Perry, the underlying subject matter here
was redistricting. Although political partisans are no doubt
deeply interested in the process, the redistricting process does
not address controversial issues of social and moral values
that divide the population. It does not arouse the type of
intense passions that might justify a real fear of physical
danger or mass public reprisals *432  against the members if
the information was made public.

The evidence was highly relevant and not available from
other sources. When I considered this factor, I tried my best
to look at it from the perspective of the judge rather than
the ultimate fact finder, the two roles I play in a non jury
trial. One of the principal theories of the Plaintiffs in this
case was that legislative staff and leaders collaborated with
these political consultants to produce a redistricting map that
violated the constitution by favoring the Republican Party and
its incumbents.

While it is true that the documents claimed as privileged
contain no glaring “smoking gun” in terms of direct
communications between the consultants and specific staff or
legislators, that does not mean they are not highly relevant.
Under their theory of the case, it was essential for the
Plaintiffs to first prove that there was a secretive shadow
process of map drawing by the political consultants which
found its way into the enacted congressional map before they
could prove the second prong—the connection of this process
to the Legislature.

Nor was this evidence available from other sources. Yes,
the Plaintiffs engaged in extensive discovery and obtained
e-mails and other documentation which they argued was
compelling evidence in support of their claim. But the
Plaintiffs' advocacy on this point should not be confused with
the reality of what they actually had—which were bits and
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pieces of information which they sought to weave into a
narrative consistent with their theory. The legislature had, in
fact, destroyed e-mails and other evidence of communication
regarding the redistricting process and so had many of the
non-party political consultants.

Throughout the discovery process, these political consultants
maintained that they were told by legislative leaders that they
could not “have a seat at the table” in the drawing of the
redistricting maps, and that they abided by that admonition.
They denied having any input in the Legislative map drawing
efforts or otherwise trying to influence how the maps were
drawn. They denied that they submitted maps in the public
submission process for redistricting. Any map drawing on
their part was described as a hobby, something for personal
use only, an exercise done to see what could be done on a map
and to anticipate what the Legislature might produce.

What this additional evidence gave the Plaintiffs was the
ability to confront these denials, to lay bear not only the
fact that some of these consultants were submitting maps
to the legislature, but to show how extensive and organized
that effort was, and what lengths they went to in order to
conceal what they were doing. Notably, even in the face of
this evidence, the non-party witnesses at trial did their best to
evade answering direct questions on the subject, often using
semantic distinctions to avoid admitting what they had done.

At the time I considered the issue, the Plaintiffs did have some
evidence that suggested otherwise but, considering the high
burden on them to prove their case, I couldn't say that it would
have been enough, or that this additional evidence wouldn't be
crucial to the case. After all, I had not heard all of the evidence
nor had the opportunity to view it in context. Now that I have,
I can say that the evidence filed under seal was very helpful
to me in evaluating whether Plaintiffs had proved that first
prong of their theory.

Moreover, as noted above, without sufficient proof of this
secret, organized campaign to subvert the supposedly open
and *433  transparent redistricting process, the question of
whether the Plaintiffs could sufficiently tie the Legislature to
that effort becomes moot. To conclude that this evidence was
not highly relevant to this central issue of legislative intent
would have been to prejudge the case and determine ahead
of time that the Plaintiffs would not be able to prove that
connection. This I was not prepared to do.

For all of these reasons, I tipped the scales in favor of the First
Amendment privileges of the non-parties yielding to the need
and interest of disclosure in this particular case.

DETERMINING LEGISLATIVE
INTENT GENERALLY

One of Plaintiffs' claims is that the entire redistricting process
was infected by improper intent. Specifically, they argue
that, despite the Legislature's assertion that its redistricting
process was open, transparent and non-partisan, a secret,
highly partisan map drawing campaign was being conducted
in the shadows that was intended to, and did, favor the
Republican Party and its incumbents.

The first question in evaluating this claim is to ask, whose
intent? The language in Section 20 prohibits a map being
“drawn” to favor or disfavor a political party or an incumbent,
not “adopted” or “enacted.” Yet, the challenge is to an act
passed by the Legislature, a collective body. When I asked
the attorneys at the beginning of trial about this issue, I posed
the hypothetical of a staff member charged with actually
drawing the map, who did so with the intent to favor a political
party, but hid this intent from other staff and members of the
Legislature. Both sides agreed that it is the Legislature's intent
that is at issue, not the staff member. Plaintiffs' attorneys
conceded that, without more, this would be insufficient to
show improper intent as contemplated by Article III, Section
20—though they assert that the evidence indeed shows more.

There are some real problems in trying to make such a
determination of legislative intent in this case. First, when
we speak of legislative intent generally, we are concerned
with trying to ascertain the meaning of language used in
the enacted law. The goal is to interpret the language so as
to give it the effect intended. In such a situation, we look
to such things as the common meaning of the words used,
legislative history, staff reports, statement of legislative intent
in the enactment clause, transcripts of committee hearings,
and statements made on the floor of the House and Senate.
Some legal scholars suggest that one can never determine

legislative intent from such sources, or indeed at all. 8
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This problem is exacerbated in a case like the one before
me. Here, we are looking at something entirely different.
See, e.g., League of Women Voters of Fla. v. Fla. House

of Representatives 9 , 132 So.3d 135, 150 (Fla.2013) ( “In
this context, however, the ‘intent’ standard in the specific
constitutional mandate of article III section 20(a), is entirely
different than a traditional lawsuit that seeks to determine
legislative intent through statutory construction.”). It is not
the meaning of the words used in the legislation that must
be *434  interpreted. We can see clearly where the lines are
drawn on the map. Rather, the question is what was the motive
in drawing these lines.

In this inquiry, it is extremely unlikely that the bill's sponsor
would stand up on the floor of the House or Senate and advise
his or her colleagues that the intent of the legislation is to favor
the Republican Party. Nor would you expect such comments
at committee meetings, or anywhere else in public for that
matter. Even if a legislator expressed such intent on the floor,
can we assume that all of his or her colleagues were convinced
and so motivated in their votes?

Do we look to evidence of improper intent of the leaders? If
so, how many other legislators, if any, would need to be “in
on it” in order to find it sufficient proof of the body's intent?
What if legislative leaders and staff knew that partisan groups
or individuals were drawing maps with intent to favor a
political party and submitting them to the Legislature through
third persons in order to conceal the identity of the map
drawer, but they didn't inform legislative members of this?
On the flip side, if leaders took reasonable precautions to
insulate the staff map drawers from partisan influence, should
we conclude that the Legislature therefore had no improper
partisan intent in adopting the map? How does that inform us
as to what was motivating the members of the legislature?

Certainly, the actions and statements of legislators and staff,
especially those directly involved in the map drawing process
would be relevant on the issue of intent. As the Florida
Supreme Court has explained,

the communications of individual
legislators or legislative staff
members, if part of a broader process
to develop portions of the map, could
directly relate to whether the plan
as a whole or any specific districts

were drawn with unconstitutional
intent.... [I]f evidence exists to
demonstrate that there was an entirely
different, separate process that was
undertaken contrary to the transparent
[redistricting] effort in an attempt
to favor a political party or an
incumbent in violation of the Florida
Constitution, clearly that would be
important evidence in support of the
claim that the Legislature thwarted the
constitutional mandate.

Apportionment IV, 132 So.3d at 149–150.  See also, e.g.,
Easley v. Cromartie, 532 U.S. 234, 254, 121 S.Ct. 1452,
149 L.Ed.2d 430 (2001) (finding “some support” for district
court's conclusion that racial considerations predominated in
drawing of district boundaries in email sent from legislative
staff member to two senators); Texas v. United States, 887
F.Supp.2d 133, 165 (D.D.C.2012) (noting that an “email sent
between staff members on the eve of the Senate Redistricting
Committee's markup of the proposed plan” fueled the court's
“skepticism about the legislative process that created” a
challenged district).

It is very difficult, however, to know when such evidence
establishes not just individual intent or motive, but the
intent or motive of the collective body. It seems that the
more reliable focus in such an inquiry would be on what
was actually produced by the Legislature, the enacted map.
Specifically, an analysis of the extent to which the plan does
or does not comply with tier two requirements is a good place
to start. Can one draw a map that meets tier-two requirements
but nonetheless favors a political party or an incumbent? Sure,
but it is more difficult.

Furthermore, a failure to comply with tier-two requirements
not only supports an inference of improper intent, it is
an independent ground for finding a map unconstitutional.
*435  See Apportionment I, 83 So.3d 597 640–641.

Additional direct and circumstantial evidence of intent may
serve to strengthen or weaken this inference of improper
intent. Therefore, I first examine the map for apparent failure
to comply with tier-two requirements of compactness and
utilization of political and geographical boundaries where
feasible, then consider any additional evidence that supports
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the inference that such districts are also in violation of tier-
one requirements.

SPECIFICALLY CHALLENGED DISTRICTS

The tier-two standards at issue in this case are compactness
and the requirement that districts follow geographic and
political boundaries where feasible. Because Florida and
many of its counties are cities are not perfectly square or
round, there is often tension between these two requirements.

An evaluation as to compactness “begins by looking at the
shape of a district.” Apportionment I, 83 So.3d 597, 634
(internal quotation marks and citation omitted). A district
“should not have an unusual shape, a bizarre design, or an
unnecessary appendage unless it is necessary to comply with
some other requirement.” Id.; see also Id. at 636 (emphasizing
that “non-compact and ‘bizarrely shaped districts' require
close examination”). Districts “containing ... finger-like
extensions, narrow and bizarrely shaped tentacles, and hook-
like shapes ... are constitutionally suspect and often indicative
of racial and partisan gerrymandering.” Id at 638 (internal
quotation marks and alteration omitted). Thus, for example,
the Florida Supreme Court struck down several Florida
Senate districts in the Initial 2012 Senate Plan in part because
those districts had “visually bizarre and unusual shapes.” Id.

The compactness review should also utilize “quantitative
geometric measures of compactness” derived from
“commonly used redistricting software.” Id. at 635. For
example, the Florida Supreme Court has relied on the
Reock method and the Area/Convex Hull method to assess
compactness of voting districts. See Id. The Reock method
“measures the ratio between the area of the district and
the area of the smallest circle that can fit around the
district.” Id. The Area/Convex Hull method “measures the
ratio between the area of the district and the area of the
minimum convex bounding polygon that can enclose the
district.” Apportionment I, 83 So.3d 597, 635.

Tier-two mandates also direct the Legislature to draw districts
utilizing existing political and geographical boundaries
where feasible. Political boundaries include “cities and
counties,” Id. at 637, while geographical boundaries include
“rivers, railways, interstates and state roads,” Id. at 638.

This requirement is more flexible than the compactness
requirement. But “the choice of boundaries” is not “left
entirely to the discretion of the Legislature,” Id. at 637, and it
may not use any boundary (e.g., a “creek or minor road”) that
suits its purposes, Id. at 638. In addition, although no priority
of importance is given to either, the requirement to use
existing boundaries contains the modifier, “where feasible.”

A. Congressional District 5

Congressional District 5 does not adhere to the tier-two
standards in Article III Section 20. It is visually not compact,
bizarrely shaped, and does not follow traditional political
boundaries as it winds from Jacksonville to Orlando. At one
point, District 5 narrows to the width of Highway 17. The
district has a Reock score of only 0.09. Enacted District 5
has majority black voting age population *436  (BVAP), but
the benchmark districting was only a plurality BVAP district.
The Defendants' argument that the vote dilution provision of
Article III Section 20 and Section 2 of the Voting Rights Act
required a majority BVAP district and that this configuration
was necessary to achieve that end, is not supported by the
evidence.

Plaintiffs have shown that a more tier-two compliant
district could have been drawn that would not have
been retrogressive. The plans proposed by the House of
Representatives prior to conference committee plan 9047
being adopted were all more compact and split fewer
counties. While not model tier-two compliant districts, these
iterations did avoid the narrow appendage jutting from the
body of the district into Seminole County. Such appendages
are particularly suspect of prohibited intent to benefit
a political party or incumbent. Furthermore, the House's
various iterations achieved a BVAP of between 47 and 48
percent. The House's chief map drawer, Alex Kelly, testified
that he performed a functional analysis on these iterations,
and that this level of minority population would not have
been retrogressive. Indeed, this is higher than the BVAP of
benchmark district when it was enacted.

The vote dilution provisions in Article III, Section 20 and
in the Voting Rights Act do not require the creation of a
majority-minority district wherever possible, but only where
certain conditions—conditions first announced in Thornburg
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v. Gingles, 478 U.S. 30, 50–51, 106 S.Ct. 2752, 92 L.Ed.2d
25 (1986)—are satisfied. First, three preconditions must be
present: (i) the minority population is sufficiently large and
geographically compact to be a majority of the voting-
age population; (ii) the minority population is politically
cohesive; and (iii) the majority population votes sufficiently
as a bloc to enable it usually to defeat the candidates preferred
by minorities. Apportionment I, 83 So.3d at 622 (citing
Gingles, 478 U.S. at 50–51, 106 S.Ct. 2752).

The Legislature made no effort during the redistricting
process to determine if the Gingles preconditions existed
for this district, nor does the evidence introduced at trial
demonstrate that they exist now. The minority population
is not sufficiently large and geographically compact to
constitute a majority of the voting age population. To achieve
a BVAP over 50%, the district connects two far flung urban
populations in a winding district which picks up rural black
population centers along the way. The Gingles compactness
inquiry certainly is focused on more than just district lines.
See League of United Latin Am. Citizens v. Perry, 548 U.S.
399, 433, 126 S.Ct. 2594, 165 L.Ed.2d 609 (2006). But it
also doesn't ignore such lines. See Id. District 5 is simply not
compact for the purpose of the Gingles analysis.

Nor does the evidence prove the third precondition. There is
no dispute that there is racially polarized voting in Northeast
Florida. However, Defendants have not shown that this
polarization is legally significant. Because “the extent of bloc
voting necessary to demonstrate that a minority's ability to
elect its preferred representatives is impaired varies according
to several factual circumstances, the degree of bloc voting
which constitutes the threshold of legal significance will
vary from district to district.” Thornburg v. Gingles, 478
U.S. at 50, 106 S.Ct. 2752. The evidence is undisputed that
the benchmark district, which was never majority-minority,
elected an African–American to Congress during its entire
existence. Additionally, analysis by Dr. Brunell, an expert
retained by the House, suggested that there would be a 50/50
ability to elect a *437  minority candidate of choice with
a BVAP as low as 43.6%. Thus, the evidence does not
establish that the majority population votes sufficiently as a
bloc to enable it usually to defeat the candidates preferred by
minorities.

I also find that the decision to increase the district to
majority BVAP, which was accomplished in large part by

creating the finger-like appendage jutting into District 7 and
Seminole County, was done with the intent of benefiting the
Republican Party. I reach this conclusion based in part on
the inference that the Florida Supreme Court suggested could
be drawn from oddly shaped appendages that had no legal
justification. See Apportionment I, 83 So.3d at 618 (“[W]here
the shape of a district in relation to the demographics is
so highly irregular and without justification that it cannot
be rationally understood as anything other than an effort to
favor or disfavor a political party, improper intent may be
inferred”). This inference is also buttressed by the evidence
of improper intent in the redistricting process generally, and
as specifically related to the drawing of District 5, the most
significant of which I will outline now.

1. In General

Plaintiffs' theory of the case regarding improper intent is that
Republican leadership in the House and the Senate, their key
staff members, and a small group of Republican political
consultants conspired to avoid the effective application of
the Fair District Amendments to the redistricting process
and thereby successfully fashioned a congressional map
that favors the Republican Party and its incumbents. The
strategy they came up with, according to the Plaintiffs, was
to present to the public a redistricting process that was
transparent and open to the public, and free from partisan
influences, but to hide from the public another secretive
process. In this secretive process, the political consultants
would make suggestions and submit their own partisan maps
to the Legislature through that public process, but conceal
their actions by using proxies, third persons who would be
viewed as “concerned citizens,” to speak at public forums
from scripts written by the consultants and to submit proposed
maps in their names to the Legislature, which were drawn by
the consultants.

What is clear to me from the evidence, as described in
more detail below, is that this group of Republican political

consultants or operatives 10  did in fact conspire to manipulate
and influence the redistricting process. They accomplished
this by writing scripts for and organizing groups of people to
attend the public hearings to advocate for adoption of certain
components or characteristics in the maps, and by submitting
maps and partial maps through the public process, all with
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the intention of obtaining enacted maps for the State House
and Senate and for Congress that would favor the Republican
Party.

They made a mockery of the Legislature's proclaimed
transparent and open process of redistricting by doing all
of this in the shadow of that process, utilizing the access it
gave them to the decision makers, but going to great lengths
to conceal from the public their plan and their participation
in it. They were successful in their efforts to influence
the redistricting process and the congressional plan under
review here. And they might have successfully concealed
their scheme and their actions from the public had it not been
for *438  the Plaintiffs' determined efforts to uncover it in
this case.

The closer question is whether the Legislature in general,
or the leadership and staff principally involved in drawing
the maps, knowingly joined in this plan, or were duped by
the operatives in the same way as the general public. The
Defendants argue that if such a conspiracy existed, there is no
proof that anyone in the Legislature was a part of it. If portions
of the operatives' maps found their way into the enacted maps,
they say, it was not because leadership or staff were told or
knew they came from this group, but rather because the staff,
unaware of their origins, saw the proposals as improving the
draft maps they were working on.

The most compelling evidence in support of this contention
of the Defendants is the testimony of the staff members who
did the bulk of the actual map drawing for the Legislature.
I had the ability to judge the demeanor of Alex Kelly, John
Guthrie and Jason Poreda at trial and found each to be frank,
straightforward and credible. I conclude that they were not
a part of the conspiracy, nor directly aware of it, and that
significant efforts were made by them and their bosses to
insulate them from direct partisan influence. I accept that their
motivation in drawing draft maps for consideration of the
Legislature was to produce a final map which would comply
with all the requirements of the Fair District Amendments, as
their superiors had directed them.

That being said, the circumstantial evidence introduced at
trial convinces me that the political operatives managed to
find other avenues, other ways to infiltrate and influence
the Legislature, to obtain the necessary cooperation and
collaboration to ensure that their plan was realized, at least in

part. They managed to taint the redistricting process and the
resulting map with improper partisan intent. There is just too
much circumstantial evidence of it, too many coincidences,
for me to conclude otherwise.

a. Destruction of Records

The Legislative Defendants argue that despite the extensive
discovery conducted by the Plaintiffs, there is a paucity of
documentary evidence that ties the activities of the operatives
with a single legislator so as to prove improper legislative
intent. I note, however, that the Legislators and the political
operatives systematically deleted almost all of their e-mails
and other documentation relating to redistricting. There was
no legal duty on the part of the Legislature to preserve these
records, but you have to wonder why they didn't. Litigation
over their plans was “a moral certainty,” as their lawyers put
it earlier in this ease, and intent would be a key issue in any
challenge.

b. Early Meetings of Legislative Leaders
and Staff with Political Consultants

In December of 2010 and January of 2011, Legislative
leaders, staff members and attorneys met with a group of
Republican political consultants to discuss the upcoming
2012 redistricting process. The attendees for one or
both included Senator Gaetz, Representative Weatherford,
legislative staff members Alex Kelly, Chris Clark and John
Guthrie, counsel for the House and Senate, Richard Heffley,
Marc Reichelderfer, Patrick Bainter, Benjamin Ginsberg, Joel
Springer, Andrew Palmer, and Frank Terraferma.

Clark was the chief legislative aide for Gaetz during the
2012 Redistricting Process and Guthrie was the Senate
staff member in charge of map drawing. Heffley was
a political consultant who has worked with a number
of Republican legislators and candidates, including Gaetz.
*439  He was, at the time, under contract with The

Republican Party of Florida (RPOF) to provide unspecified
services relating to redistricting. Reichelderfer was a political
consultant who had worked with a number of Republican
legislators and candidates, including Speaker Dean Cannon.
Bainter was a political consultant who had worked with a
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number of Republican legislators and candidates, including
Representative Daniel Webster. Bainter was the owner of
Data Targeting, Inc. (“Data Targeting”), a political consulting
and polling firm located in Gainesville, Florida. Ginsberg was
an attorney based in Washington, D.C., recognized in the area
of redistricting and had represented the National Republican
Party in redistricting matters. He also either was or came
to be counsel for Heffley, Reichelderfer and Terraferma.
Springer was employed by the RPOF as director of Senate
campaigns. Palmer was employed by the RPOF as director
of House campaigns. Terraferma was a political consultant
who worked with a number of Republican legislators and
candidates, including Weatherford.

The meetings were not open to the public, and there is no
written record of what was discussed at either meeting. No
one who testified at trial about them seemed to be able
to remember much about what was discussed, though all
seemed to agree that the political consultants were told that
they would not have a “seat at the table” in the redistricting
process. No one clearly articulated what that meant exactly,
but there was testimony that they were told that they could
still participate in redistricting through the public process
“just like any other citizen.” One witness testified that the
participants discussed whether a privilege could be identified
to prevent disclosure of redistricting-related communications
among political consultants, legislators, and legislative staff
members, and concluded that no privilege would apply.

Reichelderfer prepared a memorandum following the
December, 2010 meeting that included the following
notations: “What is our best operational theory of the
language in [Amendments] 5 and 6 related to retrogression
of minority districts?”; “Central FL Hispanic seats? Pros and
Cons”; “Evolution of maps—Should they start less compliant
and evolve through the process—or—should the first map
be as near as compliant as possible and change very little?
Or other recommendations?”; “Communications with outside
non-lawyers—how can we make that work?”

There is nothing necessarily sinister about such meetings.
Most of the attendees were friends or professional colleagues
and perhaps it could be considered a courtesy extended.
But it doesn't look good if you are promoting openness,
transparency and neutrality in the redistricting process. There
was really no reason to convene two meetings just to tell
active political partisans of the Republican Party that they

would not “have a seat at the table.” A letter or e-mail would
suffice, or some general public announcement as to what the
protocol would be going forward.

And there are a few curious things about these meetings
and their connection to subsequent events that are troubling.
First, this was a highly partisan group and all the political
consultants were very interested in the redistricting process.
It is inconceivable to me that, if as testified to, they were
advised that they could participate in the public process
“just like any other citizen,” they would not have done so.
How could these political consultants, who were intensely
interested in the process, whose jobs or livelihoods were tied
into protecting their clients' and their party's interests with
respect to redistricting, not take the opportunity to submit
proposed *440  maps through the public portal, to attend at
least some of the public hearings and speak out?

The reality, and the irony, is that there would be absolutely
nothing wrong about the attendees at those meetings
submitting proposed maps or partial maps. The difference is,
if done in the open, then those reviewing the submissions
could take into account the source in evaluating whether it
was neutral or whether it might tend to favor or disfavor
a political party or an incumbent. One of the political
consultants lamented that if he had submitted maps in his own
name, he would probably have come under attack, accused of
trying to favor his party or its incumbents. Well, of course his
submission might be closely scrutinized, in the same way that
a proposed map submitted by the Florida Democratic Party
might be taken with a grain of salt. That's how it should be if
one is concerned about improper partisan intent influencing
the drawing of the map.

Regardless, given the circumstances, it's hard to imagine that
the legislative leaders and staffers would not have expected
active participation in the public redistricting process by those
political consultants at the meetings. And when the process
was under way and maps were being submitted by members
of the public, and public hearings were being held, and these
political consultants were not in attendance, and none of the
maps coming from the public had any of their names on them,
I would think that the staff and legislative leaders would find
it extremely strange, that they might even ask why not. But
they didn't.
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One of the things that the Defendants tout as showing that
there was no improper partisan intent in the drafting of the
maps is to point to the fact that as things progressed, each
succeeding map that was drawn was an improvement over
the one before it in terms of compactness, leaving cities
and counties intact and following geographical boundaries.
Coincidentally, though, that corresponds with a strategy
suggested from Reichelderfer's notes, i.e., start with less
compliant maps and work toward a more compliant map.

The Defendants also tout the opportunity for the public to
have input by submitting proposed maps or partial maps, and
by attending public hearings which were held throughout the
state. And, the Defendants point out, all of this was open,
transparent and on the record. Although that sounds like a
good idea—who can argue that openness and transparency are
not good things when it comes to government—it provided
the means by which partisan maps, secretly drawn and
submitted by political operatives, could be incorporated into
the enacted map with no one in the general public the wiser.
Staff members were encouraged to consider maps submitted
by the public and if they contained concepts or configurations
that made the draft map “better,” to incorporate them.

Paid political operatives aside, when you think about it,
anybody who would go to all the trouble of drawing a map and
presenting it to the legislature for consideration is probably
more likely to be motivated by personal or party politics
than by an altruistic desire to draw the most constitutionally
compliant map possible, free of any partisan intent. And if
so, relying upon publicly submitted maps may not be the best
way to protect against partisan influence.

If you choose, however, to accept and perhaps rely upon
publicly submitted maps, it seems to me that you should have
a way to address the possible, nay probable, partisan intent of
the drafters of at least some of those maps. The Legislature's
answer was apparently to ignore it. *441  Both the Senate and
the House leadership instructed their staff not to consider the
potential political performance of any district drawn (except
in the House as to districts involving tier one minority issues),
nor were they to concern themselves with the origins or the
author of any publicly submitted map.

This seems on its face a neutral approach, and I appreciate the
dilemma that arises: If I start evaluating a proposed map for
political performance because of suspicion that it is the result

of improper partisan intent, and make “corrections,” haven't
I now altered the map with the intent to favor or disfavor a
political party? While I appreciate this concern, I don't know
that it is a satisfactory answer to say that, as long as the
improper intent behind a submitted map did not originate with
me, and I am not expressly told about it, I don't have to worry
about it. Turning a blind eye to the probability of improper
intent in these maps is not the same as neutrality.

Perhaps it would be best to have it out on the table for
all to see and evaluate. Considering political performance
is not the same as intending to favor or disfavor a political
party or incumbent, and an open process would assist in
evaluating which was in play in a particular situation. And
in truth, every single legislator or senator could very easily
determine on their own the potential political performance of
any district on a proposed map and vote on it accordingly.
Any interested citizen could access such information and
advise their representative of his or her concerns or feelings
about a particular district. You might insulate the staffers
from political consultants and partisan influences but you
can't insulate the entire Legislature.

c. Continued Involvement of the Political
Consultants in the Redistricting Process

On June 1, 2011, Senator Gaetz sent an email to legislators
providing information about upcoming public hearings about
the redistricting process. The metadata for the email reveals
that a “blind copy” of it was sent to Heffley and Terraferma.
At trial, Senator Gaetz had no explanation for why this was
done, pointing out only that the information in the e-mail was
public information and that he wasn't sure someone else in his
office had not sent it out under his name. Again, there would
be absolutely nothing wrong with sending this information to
Heffley and Terraferma, but why secretly send a blind copy?
And if Senator Gaetz did not send it out, someone in his office
was keeping these operatives in the loop.

Two of the consultants, Reichelderfer and Hefley, were
directly involved in the redistricting process, acting as go
betweens for leadership of the two chambers regarding the
redistricting process. This was purportedly because of a lack
of a good working relationship between the Speaker of the
House and the President of the Senate. Yet, by all accounts,
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the actual staff members of each chamber who were working
on the maps got along well with each other, as did the
chairmen of the redistricting committees. Regardless, in their
insider roles, Hefley and Reichelderer did not have to speak
directly to staff map drawers, or even leadership, to infect and
manipulate the map drawing and adoption process.

As noted above, the House and Senate destroyed most e-
mails and other records of communications concerning the
redistricting process, as did the political consultants. What
was recovered, however, allowed the Plaintiffs to show that
Kirk Pepper, Deputy Chief of Staff to then *442  Speaker
Dean Cannon, was regularly sending to Reichelderfer copies
of various draft maps of the Legislature well before they were
disclosed to the public.

The Defendants acknowledge that this was improper, but
say it is not evidence of improper intent on the part of the
Legislature because: 1) It was done without permission from
his boss; 2) It was not done for the purpose of influencing the
actual drafting of the maps; 3) Pepper had no map drawing
responsibilities and gave no directions on how the maps
should be drawn; and 4) He was simply trying to give his
friend, Reichelderfer, a heads up on what to expect so that
he could get ahead of his competition and better advise his
clients.

Pepper and Reichelderfer apparently did communicate about
the political performance of the maps, however, as evidenced
by a series of e-mails between the two. For example,
on November 27, 2011, right after receiving an early
unpublished copy of the Senate's first draft congressional map
from Pepper, Reichelderfer advised Pepper that the district of
Representative Daniel Webster was “a bit messed up,” and
Pepper responded by inquiring “performance or geography?”
Mr. Pepper testified that, though it may seem that they were
discussing political performance, his reply to his friend was
actually a signal reminding him that they should not discuss
such things. Perhaps, but that is a very unusual and illogical
interpretation.

In an email exchange with Reichelderfer, Representative
Cannon commented that “we are in fine shape” as long as “the
Senate accommodates the concerns that you [Reichelderfer]
and Rich [Heffley] identified in the map that they put out
tomorrow.” The Defendants explained this exchange by
saying that the concerns referred to was the general concern

by the House that the Senate map would be so far different
than the House map that it would make reconciliation of the
two maps difficult. Again, perhaps, but this seems a stretch
given the language used.

In October of 2011, Frank Terraferma e-mailed Chairman
Weatherford reporting that Pepper was at the Republican
Party of Florida huddled on a computer with Rich Hefley
and working on “congressional redistricting if I had to
guess.” Now, it's certainly possible that Terraferma was
mistaken or simply speculating without any basis, as was
suggested at trial, but one has to wonder why he would
make this assumption if Pepper really had nothing to do
with the redistricting process. Maybe not officially, but as
noted above, he was heavily involved in helping his friend,
Reichelderfer with inside information. From November 2011
until January 2012, Pepper transmitted at least 24 draft maps
to Reichelderfer. In most cases, Pepper provided the draft
maps to Reichelderfer before their release to the public. In
many cases, Pepper provided Reichelderfer with draft maps
that were never released to the public.

Reichelderfer made a number of modifications to these and
other maps that he received from Pepper. Some of those
revisions combine a District 5 with a Black VAP of over
50% and a Hispanic VAP of District 9 over 40%. (Compare
CP Ex. 885 with CP Ex. 1050). As a result of such changes,
the performance of Districts 5, 7, 9, and 10 went from being
four Democratic performing or leaning seats in early maps
such as H000C9001 to two Democratic and two Republican
performing seats in the enacted map, H000C9047 based

on the results of the 2008 presidential election. 11  Indeed,
many of the maps *443  and partial maps the consultants
focused on seemed to be in the Central Florida area, which
coincidentally were the areas in the enacted map I have found
to be problematic.

d. Prior Finding of Partisan Intent in State Senate Plan

The Florida Supreme Court found improper partisan intent
present in the State Senate Map. The same process and the
same people were involved in drafting the congressional map.
It seems unlikely that the same taint would not affect that map
as well. There is a difference in that the former was drawn
without any input from the House and the latter the result
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of a collaborative effort. I note, however, that my concerns
with Districts 5 and 10 involve changes to the House's map in
deference to the Senate. The problems that I find in Districts
5 and 10 were not present, at least to the same degree, in the
House version.

2. Evidence of Partisan Intent
Specifically Related to District 5

The decision to change District 5 to make it a majority BVAP
was made at a non-public meeting attended by Alex Kelly and
John Guthrie, the chief map drawers for the House and Senate
respectively, and Will Weatherford and Don Gaetz, chairmen
of the redistricting committees in their respective chambers.
They had been given direction before the meeting from
their respective chamber leaders, Speaker of the House Dean
Cannon and Senate President, Mike Haridopolis. Notably,
Alex Kelly testified that Speaker Cannon told him that the
Senate would likely request to push District 5 over 50%
BVAP and that they should be prepared to accede to that

request. Speaker Weatherford 12  testified that the House only
went along with this request because the Senate made a
“compelling” argument for it, but he could not remember the
substance of the argument. The reason given at trial for this
change was that the District was very close to 50% BVAP
and that it seemed prudent to avoid a possible VRA suit by
bumping it up enough to create a majority-minority district.
That justification is not compelling, without some showing
that it was legally necessary to create a majority-minority
district.

The changes also increased the Republican performance of

neighboring District 7. 13  In the version of District 7 House
Plan 9043, Alex Sink (D) would have received 48.5% of
the two-party vote in the 2010 gubernatorial election, Barack
Obama (D) would have received 50.5% of the two-party
vote in the 2008 presidential election, and Jim Davis (D)
would have received 39.7% of the two-party vote in the
2006 gubernatorial election. In the enacted version of District

7, Alex Sink (D) would have received 47.5% of the two-
party vote in the 2010 gubernatorial election, Barack Obama
(D) would have received 49.6% of the two-party vote in
the 2008 presidential election, and Jim Davis (D) would
have received 39.0% of the two-party vote in the 2006
gubernatorial election. The change resulted in a decrease in
registered Democrats in District 7 from 36.0% to 35.0% based
on 2010 general election data.

Based on the above, I find that Plaintiffs have proved that
District 5 unnecessarily *444  subjugates tier-two principals
of compactness. They have also proved portions of District
5 were drawn to benefit the Republican Party, in violation
of tier-one. Accordingly, District 5 is invalid and must be
redrawn. Any surrounding districts affect by such a change
must likewise be redrawn.

Congressional District 10

District 10 is overall fairly compact. It has a Reock Score
of .39 and a Convex Hull Score of .73. However, there is
an odd-shaped appendage which wraps under and around
District 5, running between District 5 and 9. Such appendages
render a district not compact pursuant to tier-two standards
and should be avoided unless necessary to comply with
tier-one requirements. See Apportionment I, 83 So.3d at
634 (“Compact districts should not have an unusual shape,
a bizarre design, or an unnecessary appendage unless it
is necessary to comply with some other requirement”).
Plaintiffs have shown that the district could be drawn in a
more compact fashion, avoiding this appendage. Plaintiffs
adduced multiple iterations emanating from the House
redistricting suite which did not contain this appendage and
were otherwise more compact. Indeed these iterations were
more compact in Central Florida generally, as the chart below
will show.

Central Florida Regional Compactness Chart
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The Central Florida Regional Compactness Chart lists
compactness scores for all districts included in Orange,
Osceola, and Polk Counties.
Defendants contend that this appendage, and the
configuration of Central Florida generally, is necessary to
achieve tier-one minority protection in both Districts 5 and
9. Because the appendage is highly populated and white
majority, they argue that placing its population in either
of those districts would have impermissibly lowered the
minority VAP. I cannot agree.

While the creation of a Hispanic influence district in CD 9
may be a legitimate goal, there is no evidence before me
to suggest that it was entitled to tier-one protection. There
was no Hispanic opportunity district in Central Florida under
the benchmark plan. There was no evidence that a district
without the appendage would lead to retrogression elsewhere.
Indeed House plan 9043 had a non-retrogressive BVAP of

48.03% in CD 5 and a HVAP of 39.59% in CD 9. 14  Nor
is District *445  9 entitled to vote-dilution protection. There
was no evidence to suggest that a Hispanic majority district
could be created in Central Florida. Defendants cannot justify
deviation from a tier-two constitutional requirement because
of a desire to create a Hispanic influence district.

I also find that District 10 was drawn to benefit the Republican
Party and the incumbent. I reach this conclusion based in part
on the inference that the Florida Supreme Court suggested
could be drawn from oddly shaped appendages that had no
legal justification. See Apportionment I, 83 So.3d at 618.
This inference is also buttressed by the general evidence of
improper intent outlined above in my analysis of District 5

and the following evidence related specifically to the drawing
of District 10.

The appendage benefited the incumbent Representative
Webster by returning to District 10 territory that was part
of his benchmark District 8 and improved the Republican
performance of District 10 in two out of the three elections
relied upon by the Florida Supreme Court in Apportionment
I. In the version of District 10 in H000C9043, Alex Sink
(D) would have taken 44.9% of the two-party vote in
the 2010 gubernatorial election, Barack Obama (D) would
have received 48.0% of the two-party vote in the 2008
presidential election, and Jim Davis (D) would have received
39.0% of the two-party vote in the 2006 gubernatorial
election. In the enacted version of District 10, Alex Sink
(D) would have received 45.6% of the two-party vote in the
2010 gubernatorial election, Barack Obama (D) would have
received 47.6% of the two-party vote in the 2008 presidential
election, and Jim Davis (D) would have received 38.9%
of the two-party vote in the 2006 gubernatorial election.
In addition, the change lowered the number of registered
Democrats in District 10 from 37.2% in H000C9043 to 36.8%
in H000C9047 based on 2010 general election data.

Dr. Ansolabehere also testified that the changes between
House plan 9043 and adopted plan 9047 altered the
boundaries of that district primarily by moving 80,000 voting
age people out of District 10 into District 9, while moving
71,000 voting age people out of District 9 to District 10. Dr.
Ansolabehere testified that these changes were not necessary
to make District 9 a minority-performing district, because
without them District 9 was already a minority-performing
district, and the populations that were shifted were majority
white populations. As a result of this appendage, the decrease
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in Democratic registration in District 10 and corresponding
increase in Democratic registration in the already comfortably
Democratic District 9 were of significant Republican benefit
for a competitive district such as District 10.

Plaintiffs have proved that District 10 unnecessarily
subjugates tier-two principles of compactness. They have
also proved portions of District 10 were drawn to benefit
the Republican Party, in violation of tier-one. Accordingly,
District 10 is invalid and must be redrawn, as must the
surrounding districts affected by such change.

Districts 13 & 14

Plaintiffs claim that Districts 13 and 14 are unconstitutional
because they violate the tier-two standard, requiring that,
where feasible, districts should utilize existing political and
geographic boundaries. Plaintiffs point to District 14, which
reaches across Tampa Bay to take in a portion of South St.
Petersburg, splitting the city of St. Petersburg and Pinellas
County. Plaintiffs suggest that this configuration is not
justified by any tier-one consideration. They suggest that it is
indicative of improper intent to benefit the Republican *446

Party and the incumbent, the late Republican Congressman
Bill Young.

The benchmark predecessor to District 14 (District 11 in
2002) had a BVAP population of 26.78% and a HVAP of
25.84%. As adopted, Congressional District 14 has a BVAP
of 25.63% and a HVAP of 25.61%. Romo Plaintiff's proposed
maps A and B have a BVAP of 21.73% and a HVAP of
26.91%

Plaintiffs have not proved tier-two deviations. While the
Romo Plaintiffs' proposed map does increase the compactness
of District 13, it causes District 14 to become less compact
under both Reock and Convex Hull measurements. On a
regional level, the Romo proposed map causes every district
which touched District 13 and 14 to become less compact
than the adopted plan, 9047. As the chart below shows, the
Romo maps would decrease the compactness in five of the
six districts, while increasing the compactness in only one.
The legislature was not required to make this tradeoff in
compactness to avoid splitting Pinellas County.

Tampa Bay Regional Compactness Chart

The Tampa Bay Regional Compactness Chart lists
compactness scores for all which include portions of
Hillsborough, Pasco, Pinellas, and Manatee Counties the
adopted plan.
Nor have Plaintiffs proved that the decision to include
portions of Pinellas County in District 14 was the result of
partisan mal-intent to benefit the Republican Party. Unlike
Districts 5 and 10, there are no flagrant tier-two deviations
from which I can infer unlawful intent. The decision to have

District 14 invade Pinellas County was made early in the
process by the professional staff, as most if not all of the
iterations emanating from both houses broke into Pinellas
County. Thus, unlike changes made to District 5 by the
leaders during conference committee, this decision was made
by the Staff whom I have found were insulated from the
political consultants. I simply cannot conclude, on partisan
effect alone, that the decision to incorporate portions of South
St. Petersburg into District 14 was done with the intent to
benefit the Republican Party or the incumbant member of
Congress.
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Districts 21 & 22

Plaintiffs contend that Districts 21 and 22 are invalid. They
point to testimony from Alex Kelly along with redistricting
iterations emanating from the House redistricting suite. They
suggest it was possible to draw Districts 21 and 22 stacked
on top of each other north to south rather than in the adopted
configuration with the districts running parallel to each other
down the coast. This configuration could have avoided county
and city splits. Plaintiffs contend that failure to adopt this
configuration was an unnecessary deviation from tier-two
requirements and evidenced *447  an intent to benefit the
incumbents in that area.

Plaintiffs have not met their burden of proving unnecessary
deviation from tier-two requirements. The iteration Plaintiffs
point to might be more compliant with tier-two in a vacuum,
but they have not shown that it could be achieved without
violating tier-one requirements for minority protection in

neighboring District 20. 15  Alex Kelly did testify that this
configuration could be accomplished without retrogression.
However, the inquiry does not end there because the
benchmark district was a majority black district. CP 905,
which was discussed extensively at trial, does not attain
majority BVAP status in District 20. There was no testimony
at trial about District 20 and whether it met the Gingles
preconditions such that it was protected under the vote
dilution provisions of Section 2 of the VRA. Because District
20 was a majority black district in the benchmark, I am
reluctant to invalidate the Legislature's plan absent a showing
that more tier-two compliant districts could be drawn while
not violating either tier-one requirement regarding racial
minority protection. See Apportionment I, 83 So.3d 597, 641
(“If an alternative plan can achieve the same constitutional
objectives that prevent vote dilution and retrogression ...
without subordinating one standard to another demonstrates
that it was not necessary for the Legislature to subordinate a
standard in its plan”).

Plaintiffs did produce a couple of draft iterations that achieved

majority black status for District 20. 16  However, after
visually examining these districts I don't find sufficient tier-
two improvements to justify invalidating the Legislature's

product. 17  These districts have a more irregular boundary in
Hendry County, compared to the enacted plan. Additionally,
the stacked configuration of Districts 21 and 22 causes
both districts to be deeply invaded by tentacles reaching
from District 20. In enacted plan 9047, District 21 has no
such appendage invading it and is quite visually compact.
Furthermore, these iterations cause District 23 to become
more visually non-compact, creating two distinct areas,
joined by a narrower section.

Plaintiffs have not met their burden of showing unnecessary
deviation from tier-two requirements given the various
tradeoffs required to draw compact districts in the region as
a whole. Nor have they shown that improper intent led to the
adoption of Districts 21 and 22. My “duty ‘is not to select
the best plan, but rather to decide whether the one adopted by
the legislature is valid.’ ” Apportionment I, 83 So.3d at 608
(quoting In re Apportionment Law–1992, 597 So.2d at 285).

Districts 25, 26, & 27

Plaintiffs contend that these districts are invalid because the
Legislature unnecessarily split Hendry County between two
districts and unnecessarily split the city of Homestead. They
also contend that the configuration was done to benefit the
Republican Party.

Plaintiffs have not proved invalidity. A regional view of
South Florida shows that any tier-two differences between
the enacted map and Romo Plaintiffs' maps are de minimis.
Indeed the enacted plan splits the same number of counties,
while splitting one less city. Were I to invalidate the enacted
plan based on the objective tier-two evidence before me, I
would be selecting a plan I found subjectively better rather
than determining if Plaintiffs have proved the enacted plan
invalid. Id. Nor do I find based on the totality of the evidence
that this configuration was based on unlawful partisan intent.
Moreover, I *448  credit the testimony of Professor Moreno
that Romo A & B could have a retrogressive effect on the
Hispanic majority districts in South Florida.

South Florida Regional Compactness Chart
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The South Florida Regional Compactness Chart contains
compactness scores for all districts included in Palm
Beach, Broward, Miami–Dade, and Monroe Counties.

South Florida Regional County and City Split Chart

This table uses the same 9 districts included in the South

Florida Regional Compactness Table. 18

*449  CONCLUSION

As I find the Legislature's remaining affirmative defenses
to be without merit, I find the Congressional Redistricting
plan adopted by the Legislature to be constitutionally invalid.
Specifically, Districts 5 and 10 were drawn in contravention
of Article III Section 20 of the Florida Constitution. They
will need to be withdrawn, as will any other districts affected
thereby. All additional challenges to the plan are rejected.
Jurisdiction is reserved to consider any pending or post-

judgment motions, and to enter such further orders as may be
necessary to effectuate this judgment or to otherwise fashion
an appropriate equitable remedy.

DONE AND ORDERED in Chambers at Tallahassee, Leon
County, Florida, this 10th day of July, 2014.

/s/ Terry P. Lewis
TERRY P. LEWIS

Circuit Judge

Copies to:
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Footnotes
1 This Court previously considered two issues arising out of the pre-trial discovery process—one concerning the legislative

privilege and the other concerning the discovery of documents in the possession of non-party political consultants—
and released three opinions while the litigation was pending. See League of Women Voters of Fla. v. Fla. House of
Representatives (Apportionment IV), 132 So.3d 135, 138 (Fla.2013) (addressing and largely rejecting claims of legislative
privilege); League of Women Voters of Fla. v. Data Targeting, Inc. (Apportionment V), 140 So.3d 510, 514 (Fla.2014)
(permitting the use during trial of evidence obtained from non-party political consultants, pending further appellate review);
Bainter v. League of Women Voters of Fla. (Apportionment VI), 150 So.3d 1115, 1117 (Fla.2014) (upholding trial court
ruling ordering production of documents in the possession of non-party political consultants).

2 We reject the Legislature's federal constitutional challenge to the Fair Districts Amendment. The Supreme Court's recent
opinion in the Arizona case confirms that neither the “Elections Clause” of the United States Constitution, U.S. Const. art.
I, § 4, cl. 1, nor federal law, 2 U.S.C. § 2a(c), prohibits the people of a state, through the citizen initiative process, from
directing the way in which its congressional district boundaries are drawn. As the Supreme Court explained, “[b]anning
lawmaking by initiative to direct a State's method of apportioning congressional districts” would “stymie attempts to curb
partisan gerrymandering, by which the majority in the legislature draws district lines to their party's advantage.” Ariz.
State Legislature, 135 S.Ct. at 2676, 2015 WL 2473452, at *20; see also Brown, 668 F.3d at 1280 (rejecting a federal
constitutional challenge to the Fair Districts Amendment based on reasoning wholly consistent with the Supreme Court's
reasoning in Arizona State Legislature ).

3 The issues raised on appeal by the challengers are: (1) the trial court erred in requiring only two districts to be redrawn
after finding constitutionally improper intent in the enacted congressional redistricting plan; (2) Congressional Districts 5,
13, 14, 21, 22, 25, 26, and 27 are independently unconstitutional; (3) this Court should craft a meaningful remedy, either
by adopting a constitutionally valid plan or assisting the Legislature so that it can adopt a plan that complies with the
Florida Constitution; and (4) the trial court erred in rejecting the challengers' attempt to re-open the evidence to introduce
additional allegations of improper partisan intent.

We summarily reject the challengers' claim regarding the trial court's denial of their motion to re-open the evidence.
Although the e-mail the challengers sought to introduce after the close of evidence did provide some additional
circumstantial support for their claim of improper intent, the challengers themselves have conceded that it was
cumulative to other evidence. Thus, while it may have been relevant evidence and properly introduced during the trial
if the challengers had been able to obtain it sooner, the trial court did not abuse its discretion in denying the motion
to re-open the case, and the challengers were not, in any event, prejudiced since the trial court found the existence
of unconstitutional intent.

4 The Legislature also raises the following three issues on cross-appeal: (1) the trial court's order improperly discourages
public participation in the redistricting process; (2) under the Florida Constitution, the controlling intent is the intent of the
Legislature as a collective body; and (3) article III, section 20, of the Florida Constitution is invalid because it violates
the United States Constitution.

As to the claim regarding public participation, we clarify that we do not read the trial court's order as discouraging public
input in redistricting. There is nothing inherently in violation of the law or the Florida Constitution for an individual to
anonymously submit a map to the Legislature for consideration or to submit a map through a third party. We conclude
that any comments by the trial court to the contrary were made in the specific context of the facts and circumstances
of this case and do not amount to error.

5 We conclude—as agreed by both parties—that amici curiae LatinoJustice PRLDEF, Florida New Majority, and Mi Familia
Vota lack standing to challenge the validity of Congressional District 9. Amici curiae did not appear in the trial court to
raise this claim, and it is well-settled that amici are not permitted to raise new issues. See Riechmann v. State, 966 So.2d
298, 304 n. 8 (Fla.2007).
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6 We use the term “challengers,” which has been used by this Court in prior opinions during the course of this litigation, to
refer collectively to the plaintiffs in the trial court, who are the Appellants/Cross–Appellees in this Court. These litigants
that challenged the constitutionality of the congressional redistricting plan enacted in 2012 include two separate groups,
which have described themselves as the “Coalition plaintiffs” and the “Romo plaintiffs.” The “Coalition plaintiffs” consist of
the League of Women Voters of Florida, Common Cause, and four individually named parties. The National Council of La
Raza was formerly a member of the “Coalition plaintiffs” but later voluntarily dismissed all claims and withdrew as a party
in the case prior to the trial. The “Romo plaintiffs” consist of lead plaintiff Rene Romo and six other individually named
parties. There has rarely been a need to distinguish between the two groups for purposes of the issues to come before
this Court, and the circuit court consolidated the two lawsuits filed by these groups that challenged the Legislature's 2012
congressional redistricting plan.

7 “Amendment 5 is now codified in article III, section 21, of the Florida Constitution. The standards in article III, section 20—
governing congressional reapportionment—and those in article III, section 21—governing legislative reapportionment—
are identical.” Id. at 139 n. 1.

8 In redrawing Districts 5 and 10, the Legislature's remedial redistricting plan also slightly altered the boundaries of five other
congressional districts—Districts 6, 7, 9, 11, and 17. All of the remaining districts were unchanged from the configuration
enacted in the Legislature's 2012 redistricting plan.

9 The federal district court's opinion in Texas was subsequently vacated on other grounds by the United States Supreme
Court after that Court issued its recent decision in Shelby County, Alabama v. Holder, ––– U.S. ––––, 133 S.Ct. 2612,
186 L.Ed.2d 651 (2013), holding a portion of the Voting Rights Act unconstitutional. See Texas v. United States, –––
U.S. ––––, 133 S.Ct. 2885, 186 L.Ed.2d 930 (2013).

10 The 2002 benchmark plan performed with 15 Republican districts under the 2008 presidential data and 14 Republican
districts under the 2012 data, though there were only twenty-five total districts in that map, as compared to twenty-seven
total districts in the 2012 map after Florida gained two districts based on the results of the 2010 Census.

11 The Legislature has strongly disputed the relevance of these alternative maps, going so far as to assert that this Court
should not consider the alternative maps at all because they were either drawn by partisan operatives aligned with the
Democratic Party or of unknown origin. But alternative maps are not on trial themselves, as is the Legislature's map, and
they can provide “relevant proof that the Legislature's apportionment plans consist of district configurations that are not
explained other than by the Legislature considering impermissible factors, such as intentionally favoring a political party
or an incumbent”—as the trial court found the Legislature to have done in this case. Apportionment I, 83 So.3d at 611.
Nevertheless, we have reviewed only the alternative maps actually introduced into evidence during the trial and remedial
proceedings, rather than any of the summary-judgment maps, and have relied on those maps only insomuch as they
show alternate ways—not necessarily the best or legally required way—to configure the districts.

12 Although the dissent states that our review of minority voting strength as to the East–West configuration of District 5
ultimately amounts to “we know retrogression when we see it,” dissenting op. at 422, we clearly rely on longstanding
precedent applied by the three-judge federal district court panel in Martinez—the last time this exact district was
challenged. Our conclusion that a BVAP of 45.12% does not diminish the ability of black voters to elect a candidate of
choice—a BVAP percentage squarely within the range of prior BVAP percentages that precedent has established not to
diminish the ability of black voters to elect a candidate of choice—is hardly subjective or arbitrary.

13 Contrary to the dissent's accusation that we fail to apply any objective standard to our retrogression review of the minority
voting strength of an East–West district, see dissenting op. at 421–22, our analysis is consistent with the standard set
forth by this Court in Apportionment I: “To undertake a retrogression evaluation requires an inquiry into whether a district
is likely to perform for minority candidates of choice.” 83 So.3d at 625. This is precisely what we have done with respect
to a proposed East–West orientation of District 5.

14 Indeed, although District 13 still leans Democratic under the elections data relied on by the parties, it actually elected
Republican Representative David Jolly over Democrat Alex Sink in a close election in 2014.

15 District 14 was, prior to 2012, and still is, under the 2012 map, represented by Kathy Castor, a white Democratic
congresswoman.

16 We use graphical depictions of maps that were included in the challengers' brief because those maps show the particular
areas of concern. The Legislature did not contest the accuracy of these graphics. In any event, we include them only as
visual aids and have, in our analysis, relied solely on the data and maps introduced into evidence during the trial.
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17 The Reock, or circle-dispersion, method of quantifying compactness “measures the ratio between the area of the district
and the area of the smallest circle that can fit around the district.” Apportionment I, 83 So.3d at 635. “This measure ranges
from 0 to 1, with a score of 1 representing the highest level of compactness as to its scale.” Id.

18 The Area/Convex Hull method, which “measures the ratio between the area of the district and the area of the minimum
convex bounding polygon that can enclose the district,” also ranges from 0 to 1, “with a score of 1 representing the highest
level of compactness.” Apportionment I, 83 So.3d at 635. “A circle, square, or any other shape with only convex angles
has a score of 1” under this measure. Id.

19 The two districts are actually represented by members of the Republican Party. The performance data relied on by the
parties shows that these two districts are Republican under the 2008 presidential and 2010 gubernatorial elections but
Democratic under the 2012 presidential election.

20 Perhaps we should take solace in not being accused of “jiggery-pokery.” See King v. Burwell, No. 14–114, ––– U.S. ––––,
135 S.Ct. 2480, 2499–50, 192 L.Ed.2d 483, 2015 WL 2473448, at *19 (U.S. June 25, 2015) (Scalia, J., dissenting).

21 The specific parameters of the relinquishment and transmission of the record are set forth in a separate order issued by
this Court simultaneously with this opinion. Although the dissent criticizes our requirement in that order of dual filings in
the trial court and this Court during the relinquishment proceedings, see dissenting op. at 423–24, time is of the essence in
bringing finality to the congressional redistricting plan. Requiring dual filings during a relinquishment or other proceeding
over which this Court retains jurisdiction is not unusual, and the dual filings allow this Court to ensure it timely has the
complete record so that it can act expeditiously.

1 The contiguity requirement is not at issue in this case.

2 The equal population requirement is not at issue in this case.

3 Hereafter Apportionment I.

4 As a practical matter, it may make little difference as most of the material facts are not in dispute. Rather, the parties differ
as to what inferences and legal conclusions may be properly drawn from those facts. Nor do I interpret Apportionment I as
significantly reducing the burden on the Plaintiffs to demonstrate the lack of compliance with constitutional requirements.
It remains a high burden.

5 This is consistent with the approach taken by the Court in Apportionment I. The Court invalidated the entire Senate plan
but gave specific instructions as to which districts required corrective action. Id. at 684–686.

6 The 1st DCA has withdrawn its order reversing my ruling and passed the matter to the Supreme Court. Members of the
original panel have set forth in their dissents their reasons for the initial reversal order which I hope to address here.

7 I did not find that a trade secret privilege applied.

8 “Anyway, it is utterly impossible to discern what the Members of Congress intended except to the extent that intent is
manifested in the only remnant of ‘history’ that bears the unanimous endorsement of the majority in each House: the text
of the enrolled bill that became law.” Graham County Soil & Water Conservation Dist. v. United States ex rel. Wilson,
559 U.S. 280, 302, 130 S.Ct. 1396, 176 L.Ed.2d 225 (2010) (Scalia, J., concurring).

9 Apportionment IV

10 Although one of this group took umbrage at the term operative, another self-described himself as such. I will use the
terms interchangeably to refer to the same group.

11 Demographic, election, and compactness data are derived from Joint Exhibit 1, unless otherwise stated.

12 Then Chairman Weatherford

13 The increased Republican performance is admittedly marginal, particularly when comparing enacted CD 7 with the
analogue district in Senate map 9014. However, close political races are almost always won or lost on the margins.

14 It is true that CD 9 in plan 9043 did not keep Osceola County whole. The goal of keeping cities and counties whole
is laudable and required where “feasible.” Compactness on the other hand has no such modifier in its constitutional
prescription, “suggesting that in balancing this criterion with compactness, more flexibility is permitted.” Id. at 636.

15 The Romo Plaintiffs' proposed map adopts the same general configuration as the Legislature's enacted map.

16 CP 909; CP913.

17 Plaintiffs did not provide compactness scores for these districts, so my analysis is limited to the ocular test.

18 The specific counties and cities split are as follows:

4.178

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2027285048&pubNum=0003926&originatingDoc=I95a423e5270511e5a795ac035416da91&refType=RP&fi=co_pp_sp_3926_635&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_3926_635
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2027285048&pubNum=0003926&originatingDoc=I95a423e5270511e5a795ac035416da91&refType=RP&fi=co_pp_sp_3926_635&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_3926_635
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2036534911&pubNum=0000708&originatingDoc=I95a423e5270511e5a795ac035416da91&refType=RP&fi=co_pp_sp_708_2499&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_708_2499
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2036534911&pubNum=0000708&originatingDoc=I95a423e5270511e5a795ac035416da91&refType=RP&fi=co_pp_sp_708_2499&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_708_2499
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2021636917&pubNum=0000708&originatingDoc=I95a423e5270511e5a795ac035416da91&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2021636917&pubNum=0000708&originatingDoc=I95a423e5270511e5a795ac035416da91&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)


League of Women Voters of Florida v. Detzner, 172 So.3d 363 (2015)

40 Fla. L. Weekly S432

 © 2016 Thomson Reuters. No claim to original U.S. Government Works. 69

Congressional Plan Split Counties by District Romo A & B Split Counties By District
Broward-20, 21, 22, 23, 24, 25 Broward-20, 21, 22, 23, 24
Collier-19, 25 Collier-19, 25
Hendry-20, 25 Miami–Dade-23, 24, 25, 26, 27
Miami–Dade-23, 24, 25, 26, 27 Palm Beach-18, 20, 21, 22
Palm Beach-18, 20, 21, 22 St. Lucie-8, 18
Congressional Plan Split Cities by District Romo A & B Split Cities by District
Boynton Beach-20, 22 Coconut Creek-20, 21
Deerfield Beach-20, 21, 22 Deerfield Beach-20, 21, 22
Fort Lauderdale-20, 22, 23 Fort Lauderdale-20, 22, 23
Hialeah-25, 27 Hallandale Beach-23, 24
Homestead-26, 27 Hollywood-23, 24
Lake Worth-20, 22 Margate-20, 21
Lantana-20, 22 Miami-24, 27
Margate-20, 21 Miramar-20, 24
Miami-24, 27 North Miami-23, 24
Miramar-24, 25 Oakland Park-20, 22
Oakland Park-20, 22 Pembroke Pines-23, 24
Pembroke Pines-23, 24, 25 Plantation-20, 22
Plantation-20, 22, 23 Pompano Beach-20, 21, 22
Pompano Beach-20, 21, 22 Port St. Lucie-8, 18
Riviera Beach-18, 20, 22 Riviera Beach-18, 20
Royal Palm Beach-18, 20, 21 North Miami Beach-23, 24
Sunrise-20, 22, 23 Sunrise-20, 22, 23
West Palm Beach-18, 20, 22 Tamarac-20, 21

West Palm Beach-18, 20

End of Document © 2016 Thomson Reuters. No claim to original U.S. Government Works.
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UNITED STATES DISTRICT COURT FOR THE EASTERN DISTRICT OF MICHIGAN, NORTHERN DIVISION

MICHELLE VAN BUREN, Personal Representative for the ESTATE OF WILLIAM REDDIE, deceased and WILLIAM
REDDIE, Plaintiff, v. CRAWFORD COUNTY, CITY OF GRAYLING, JOHN KLEPADLO, and ALAN SOMERO, in their

individual and official capacities, Defendants.

Case No. 13-cv-14565

January 17, 2017, Filed January 17, 2017, Decided

For Michelle Van Buren, Personal Representative for the Estate of William Reddie, deceased, William Reddie, Estate
of William Reddie, Plaintiffs: Christopher J. Trainor, Trainer Assoc., White Lake, MI USA; Shawn C. Cabot,
Christopher Trainer and Assoc (White Lake), White Lake, MI USA; Amy J. DeRouin, Christopher Trainor Assoc.,
White Lake, MI USA.

For County of Crawford, City of Grayling, John Klepadlo, Alan Somero, Defendants: G. Gus Morris, Gina U. Puzzuoli,
McGraw Morris, P.C., Troy, MI USA.

For Michigan State Police, Interested Party: Erik A. Grill, Michigan Department of Attorney General, Lansing, MI USA.

Honorable THOMAS L. LUDINGTON, United States District Judge.

THOMAS L. LUDINGTON

ORDER SANCTIONING DEFENDANTS FOR SPOLIATION OF EVIDENCE, GRANTING IN PART AND DENYING IN
PART DEFENDANT'S MOTION FOR SUMMARY JUDGMENT, DENYING PLAINTIFF'S MOTION FOR DEFAULT
JUDGMENT, DENYING PLAINTIFF'S MOTION FOR SUMMARY JUDGMENT, AND DENYING AS MOOT
PLAINTIFF'S MOTION FOR RECONSIDERATION
On August 3, 2016, an opinion and order was entered addressing the parties' cross motions for summary judgment
and determining that judgment for Defendants should be entered based on the evidence then presented to the Court.
However, entry of judgment was withheld pending an evidentiary hearing based on Plaintiff's assertion that
Defendants spoliated evidence. ECF No. 84. That evidentiary hearing was held on September 14, 2016,1 November
10, 2016,2 and November 28, 2016.3 Based on the testimony offered at the hearing and the briefing by the parties,
Plaintiff Michelle Van Buren's motion for sanctions will be granted, Defendants' motion for summary judgment will be
granted in part, and Plaintiff's motion for summary judgment will be denied. The evidence corroborates Plaintiff's
contention that Defendants spoliated audio evidence, and accordingly at trial the jury will be instructed that they are to
presume that the missing evidence would have favored Plaintiff unless the presumption is rebutted by evidence to the
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contrary.

I.
A.
Plaintiff Michelle Van Buren filed this suit as personal representative of the estate of William Reddie on November 1,
2013. Defendant City of Grayling is a municipality located in Crawford County, which is also a defendant. Deputy
Sheriff John Klepadlo4 of the Crawford County Sheriff's Department and Officer Alan Somero5 of the Grayling Police
Department were also named as defendants. In the complaint, Van Buren alleges that Defendants' use of excessive
force and failure to properly train their officers resulted in William Reddie's death. The allegations surrounding Mr.
Reddie's death are summarized in the Court's August 3, 2016, order. ECF No. 84. That statement [*2] of facts will be
adopted as if restated fully herein. For clarity, a brief overview of the allegations will be given.

Because Mr. Reddie is deceased, all allegations regarding what transpired in his apartment come solely from the
testimony of the officers and care workers who were present at the time. On February 3, 2012, Defendants Somero
and Klepadlo responded to reports of a potential domestic violence incident at Mr. Reddie's home. The officers found
no evidence of domestic violence, but, after questioning Mr. Reddie and searching his apartment, the officers
discovered that Mr. Reddie had been using marijuana in his home. Somero told Mr. Reddie that he would be reported
for using marijuana in front in his minor child, despite Mr. Reddie's indication that his son was sleeping in another
room at the time he smoked the marijuana. Naturally enough, Mr. Reddie was upset during his conversation with the
officers. Klepadlo Dep. at 45, ECF No. 68, Ex. A. Based on that report, Child Protective Services visited Mr. Reddie,
who admitted to smoking marijuana but refused to consent to removal of his son. Child Protective Services sought and
obtained a court order to remove Mr. Reddie's son. Somero, Klepadlo, and two Child Protective Services care workers
went to Mr. Reddie's apartment to effectuate the removal.

Upon seeing the officers, Mr. Reddie immediately picked up his son and retreated into the apartment. He repeatedly
told the officers he would not allow them to take his son. The officers and care workers followed Mr. Reddie into his
apartment, where the situation quickly escalated. The officers testified that Mr. Reddie was five to ten feet away from
them, separated by a coffee table. They further testified that Mr. Reddie was playing loud music and they believed he
was preparing himself to fight.

Defendant Klepadlo testified that he drew his Taser and pointed it at Mr. Reddie. Around the same time, the care
workers removed Mr. Reddie's son from the apartment. Soon after Klepadlo drew his Taser, one of the care workers
shouted that Mr. Reddie had a knife. In response, Klepadlo holstered his Taser and drew his handgun. The officers
testified that they told Mr. Reddie to drop the knife, but he did not do so. Mr. Reddie then came out from behind the
coffee table. The officers testify that they told Mr. Reddie they would shoot if he did not comply with their orders.

According to the officers, Mr. Reddie raised his hands to shoulder height and moved towards the officers (described
as a "lunge"). Klepadlo fired at Mr. Reddie, who died instantly.

The only living witnesses to the events in Mr. Reddie apartment are Somero, Klepadlo, and the two care workers. The
testimony of those four witnesses is consistent. Based in large part on that testimony, and because Plaintiff had not
raised sufficient other evidence to cast doubt on that testimony, the Court concluded on August 3, 2016, that summary
judgment for Defendants was appropriate pending resolution of the evidence spoliation claims.

B.
Plaintiff's motion for spoliation sanctions, ECF No. 57, arises from the dispute [*3] about whether audio recordings of
the events leading to Mr. Reddie's death exist. Officer Somero's vehicle was equipped with audio/visual recording
equipment on the day in question. Defendants later provided the Michigan State Police a single compact disc,
purportedly containing the recordings from the incident. The state police found that the compact disc was unreadable.
Because Defendants did not produce any of the requested audio or visual files, Plaintiff filed a motion to compel
access to Defendant City of Grayling's computers to search for audio or visual recordings of the incident. ECF No. 44.
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On April 15, 2015, the Court ordered Defendants to allow Plaintiff's consultant, Ed Primeau, to inspect the City of
Grayling's computer system. ECF No. 51.

Mr. Primeau visited the Grayling Police Department on May 15, 2015, in accordance with the Court's April 15, 2015,
order. Primeau Rep. at 4, ECF No. 85, Ex. E. Upon arriving, Mr. Primeau was informed that the computer system had
been replaced subsequent to Reddie's death, resulting in the destruction of all stored audio/visual data which was not
transferred to the new system. Id. Despite this setback, Mr. Primeau directed a Grayling Police Department employee
to search the new computer for relevant data under Mr. Primeau's supervision. Id. The search revealed a number of
videos recorded from a vehicle identified as GPD01 on February 3, 2012 and February 6, 2012. Although Mr. Primeau
testified that the Grayling Police Department employees who were present stated that Defendant Somero was in
GPD01 on the day of the incident, Primeau Dep. at 29, ECF No. 85, Ex. L; Evid. Hearing Tr. III at 124, 127, ECF No.
115, Defendants contend that Defendant Somero was in GPD02 and that no contrary representations were ever
made. See Def. Resp. Supp. Br. At 13; Eifert Aff. at 1, ECF No. 73, Ex. 6; Baum Aff. at 1, ECF No. 73, Ex. 8; Evid.
Hearing Tr. III at 148. The parties now appear to agree that Defendant Somero was in Grayling police car number two,
identified as GPD02, on the day of the incident. See Pl. Supp. Br, at 5, ECF No. 85; Def. Resp. Supp. Br. At 13, ECF
No. 88. Further, the metadata on the otherwise inoperable compact disc indicates that the missing files originated from
GPD02.

At the time of the incident, the Grayling Police Department had a verbal policy that officers were to record all
interactions with a citizen. Baum Dep. at 30-31, ECF No. 85, Ex. A. Although Officer Somero's car was equipped to
record both audio and video, Defendants assert that the car could not have captured video of the encounter with Mr.
Reddie given the car's location in the parking lot. Def. Resp. at 5, ECF No. 62. Plaintiff does not appear to contest that
representation. Accordingly, the primary issue is whether an audio recording of the altercation with Mr. Reddie was
created and, if so, what happened to the audio files after Mr. Reddie's death. A secondary issue is whether Klepadlo's
vehicle was equipped with recording equipment on the day in question.

C.
Defendants suggest that a bizarre series of errors resulted in the failed attempt to maintain the SD card that was the
memory device [*4] for the vehicular system, the subsequent failed effort to transfer or burn the information on the SD
card to the compact disc, and the absence of any other electronic or physical records of the audio/visual recordings
made during the Reddie incident. Upon review of all evidence presented, that argument cannot reasonably be
accepted.

1.
At the time of the Reddie shooting, Grayling Police Department vehicles were equipped with recording systems sold
and maintained by ProVision Video Systems. Evid. Hearing Tr. III at 5-6. The system included an in-car video camera
and a lapel microphone.  Id. at 28. The lapel microphones would start recording when a button on the mike was
activated. Id. At that point, the microphone would record until it was turned off or until the battery was depleted. Id. In
2012, ProVision sales literature represented that the lapel microphones would record audio for approximately 1500
feet if unobstructed and about 500 feet if obstructed.  Id. at 22-23.

Each Grayling Police officer was assigned a SD card which plugged into the ProVision recording system in the vehicle
and saved the recordings. Evid. Hearing Tr. I at 34. Typically, a Grayling Police Department officer would eject the SD
card from the vehicle at the end of his or her shift. Evid. Hearing Tr. II at 53. The SD card would then be inserted into a
SD card reader. Id. At that point, the recording files would be accessible on the computer. The officers would have the
choice of directly burning the files from the SD card to a CD or saving the files to the computer hard drive.  Id. at 55.
According to Grayling Police Department officer Amanda Clough, she would typically review the recordings for
significant incidents to determine if the audio and video were "of use."  Id. at 67, 75-78. In other words, Officer Clough
would only review the recordings for incidents during her shift that she concluded were important and would only save
the recordings if the audio/visual files were intelligible. Somero also testified that, after a shift, he would review the
recordings to determine which ones he wanted to save and file. Evid. Hearing Tr. I at 41, 62. If the officers chose not
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to save recording files, they were simply left on the SD card. The officer would use the same SD card for the next shift,
and eventually the old files would be overwritten by new recordings.  Id. at 62.

Somero testified that the in-car video camera in his vehicle was working around the time in question.  Id. at 11.
However, he testified that the audio recording functionality "had been problematic." Id. According to Somero, the audio
recording was hit or miss; sometimes it would work and sometimes it would not. There was no way to know if the
recording system had captured a given incident until the files were played at the end of the shift.  Id. at 29-30. Officer
Clough was sharing a vehicle with Somero, on alternate shifts, during the time period in question. Evid. Hearing Tr. II
at 49. She testified that the system was "more miss" than hit and that she never obtained any audio from the lapel
microphone. Id. 6

Chief Baum testified that there [*5] were "operational issues" with the ProVision systems.  Id. at 72. When asked what
those issues were, Chief Baum stated that he did not know. Id. When asked if he had reviewed any documents or
records in the past three years that might refresh his memory about those issues, he stated "I have not reviewed any
of that." Id. When asked if records of those issues might exist at all, he stated "I don't personally have records of that,
no." Id. When asked if there might be any other person with records of the equipment issues, Chief Baum stated "I
don't know that there would - - that there would be any." Id.

2.
Somero testified that, on the day of the Reddie shooting, he activated his recording device prior to both visits with Mr.
Reddie. Evid. Hearing Tr. I at 12, 34. Somero also testified that he believed the in-car video was working but not the
audio.  Id. at 15. After Mr. Reddie was fatally shot, Somero remained at the apartment.  Id. at 36. Once additional
officers arrived, Somero was assigned to guard the apartment door. Id. During the approximately forty-five minutes
Somero was securing the scene, he did not return to his vehicle. Id. Eventually, Grayling Police Chief Baum told
Somero to report to the Grayling Police Department and await questioning by the Michigan State Police (MSP). Id.
Somero drove his vehicle, by himself, back to the department.  Id. at 37. He testified that he followed normal
procedures for handling the SD card: he removed the card from the system, gathered his other equipment, and set
everything down on his office desk. Id. Somero denies ever moving the SD card off that desk and particularly denies
putting the card into a computer.  Id. at 38. Somero waited alone in his office for an unknown period of time.  Id. at 63.
Somero testified that he was interviewed by the MSP and began writing his statement that evening.  Id. at 39.
According to Somero, when Chief Baum and the MSP detective arrived to interview him, he informed Chief Baum that
the SD card was present.  Id. at 64. Somero testified that he does not remember whether he handed the card to the
Chief or simply referred to the presence of the card. Id. Regardless, Somero testified that he physically furnished the
card to Chief Baum.  Id. at 65. See also Somero Dep. at 157-59, ECF No. 85, Ex. B. According to Somero, he has not
seen the SD card since that evening. Evid. Hearing Tr. I at 65. He further testified that he never talked to any other
person about the SD card.  Id. at 44-45.

Chief Baum's account of events is different. He testified that he does not have "memory of exactly how" the post-
incident events occurred.  Id. at 84. However, he did assert that "I did not make a copy of it because I did not have the
knowledge to do that." Id. Chief Baum further stated that he did not know what happened to the SD card and that he
did not have a memory of ever seeing it. Id. When asked if he ever handled it, Chief Baum said, "Not that I
remember." Id. When asked if he had ever represented that the SD card had been given directly to the MSP, Chief
Baum denied any knowledge of making that representation.  Id. at 84-85. At the evidentiary hearing, Chief Baum was
asked whether the SD card should have [*6] been handled with a proper chain of custody.  Id. at 89. He admitted that
it should have been and that leaving the SD card lying on a desk would violate chain of custody principles. Id. He also
admitted that, to the best of his recollection, the SD card was in Grayling Police Department custody when taken out
of Somero's vehicle.  Id. at 90.

Detective Rick Sekely was the investigating MSP detective.  Id. at 125. He testified that he received a compact disc
which purportedly contained the recordings from Somero's car on March 1, 2012, twenty-seven days after the Reddie
shooting occurred.  Id. at 126. Detective Sekely was never given the SD card and never discussed the SD card during
his investigation.  Id. at 126-27. Detective Sekely requested a copy of the recordings from Chief Baum on the night of
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the shooting.  Id. at 127. He testified that, when questioned about the recordings, both Chief Baum and Somero
stated that there would be no audio, but that "we'll see if there's video."7  Id. at 128. Detective Sekely also testified that
Chief Baum told him that the manufacturer helped the department download the SD card to the compact disc. Evid.
Hearing Tr. II at 38. ProVision has no records of doing so and Defendants have not provided any other substantiation
for this theory.

The conflicting stories regarding who had possession of the SD card is reflected in Defendants' counsel's
representations regarding the SD card. In Defendants' Surreply to the Motion for Summary Judgment,8 they stated
that "it is undisputed that, after the incident, Officer Somero gave the SD card from his assigned vehicle to Chief
Baum." ECF No. 98. However, on January 29, 2015, Defendants' Counsel sent a letter to Plaintiff's counsel which
represented the following:

Chief Baum advises me that Officer Somero never downloaded the information from the SD Card into the
Grayling Police Department computer. Rather, when he spoke to the MSP detectives and they asked
about the video, Officer Somero retrieved the video in the form of the SD Card from his vehicle and gave it
directly to the MSP detectives. The SD Card is no longer in our possession.

Letter Regarding Subpoenas, ECF No. 85, Ex. D.

According to Detective Sekely, he asked for a copy of the recordings from Somero's vehicle during his initial
investigation of the shooting. Evid. Hearing Tr. I at 127.9 Detective Sekely did not receive the recordings, in the
form of a compact disc, until March 1, 2012.10 According to Detective Sekely, Chief Baum contacted him when the
disc was available.  Id. at 138. Detective Sekely traveled to the Grayling Police Department and picked up the
compact disc along with some paper reports. Id. Detective Sekely is unsure if Chief Baum came out to greet him. Id.
Several days later, Detective Sekely tried for the first time to play the files on the disc. Id. He was unable to get the
files to play, despite trying several different computer programs.  Id. at 139. Detective Sekely then emailed Chief
Baum and asked if a special program was needed to view the files.  Id. at 141. Chief Baum did not respond, and
Detective Sekely never followed up. Id. The [*7] identity of the person who burned the compact disc remains unknown.

3.
The SD card is not the only missing evidence . The computer that Grayling Police Department officers used to
download the SD cards was replaced after the incident.  Id. at 92. Chief Baum was unable to remember exactly when
the old computer was replaced with a new one.  Id. at 123. Plaintiff sent a "Notice to Preserve Evidence" to the
Grayling Police Department on April 13, 2012.  Id. at 97. When presented with the document at the evidentiary
hearing, Chief Baum denied any memory of receiving the document. Id. However, he did admit that the notice
contained the police department's correct address. Id. Chief Baum admitted that he might have received the notice
and indicated that it might be "in the file."  Id. at 123. The Court then asked, "what do you mean it could be in the file?
Don't you know today whether it is in the file?" Id. Chief Baum admitted, "I did not pull the file prior to coming today."
Id. The Court inquired: "Have you ever pulled the file before coming today?"  Id. at 124. Chief Baum replied: "It's been
a number of years since I've looked at that file."  Id. at 124.

When the evidentiary hearing was continued several weeks later, the Court again inquired whether the Grayling Police
Department was representing that it had never received the notice to preserve evidence. Evid. Hearing Tr. II at 6.
Defendants' counsel responded: "I'm sorry to say that I can't answer that right now. I know what he testified to. . . .
And if he looked, he didn't tell me whether he found it or not. We specifically have not talked about that since the date
of our last hearing."  Id. at 7. The Court then directed Defendants' counsel to ask Chief Baum about the issue. Id. After
doing so, Defendants' counsel made the following representation: "[T]he City of Grayling has no record of receiving - -
and, again, I don't have the actual paper in front of me that was alleged to have sent to them. They have a Freedom of
Information Act request from Mr. Trainor's office dated March 26th, 2012." Id.

Although the Defendants were unsure when, exactly, the old computer where the SD cards were downloaded was
replaced, the computer the Grayling Police Department now uses has two folders containing files from the old
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computer. Evid. Hearing Tr. III at 82, 144. Those folders are entitled "Old PC" and "Old Computer."  Id. at 82. Those
folders were created in September 2012, which indicates that the old computer was still functioning at that time, at
least.  Id. at 82, 144. As discussed below, those folders do not contain the missing recording files from Somero's car.

The Grayling Police Department has also subsequently replaced the ProVision system with a new recording system.
Evid. Hearing Tr. I at 116. Significantly, Chief Baum testified that the new recording system was chosen, at least in
part, because it did away with officers handling their SD cards.  Id. at 117. Chief Baum also stated that he decided to
replace the ProVision system because of the previously mentioned (but not specified) technical issues.  Id. at 104-06.
When asked if the decision to replace the system had anything to do with the [*8] Reddie shooting, Chief Baum
responded "[t]hat had a lot to do with that incident and other incidents." Id. When asked if the department had
experienced other issues with officers handling SD cards, Chief Baum replied: "We had a couple that were lost . . . or
misplaced, I should say." Id.

4.
Based on the missing SD Card, unreadable compact disc, and replaced computer, Plaintiff sought a court order
permitting entry onto City of Grayling property to search the Grayling Police Department computer for recordings from
the Reddie shooting. ECF No. 44. The Court granted that motion to compel in part. ECF No. 51.

Pursuant to that court order, Plaintiff's expert Edward J. Primeau visited the Grayling Police Department in May of
2015. Evid. Hearing Tr. III at 80. According to Mr. Primeau, when he arrived at the police department, he was told that
he could not touch the computer.  Id. at 83. Rather, Caleb Eifert, an IT professional associated with the Grayling Police
Department, insisted on being the one to input commands into the computer.  Id. at 83-84. However, Mr. Primeau
acknowledges that he was able to direct Mr. Eifert to search for specific keywords, was able to take snapshots, and
was otherwise allowed to conduct the search to his satisfaction.  Id. at 84-85. Mr. Primeau retrieved 92 files which
were dated February 3 and February 6, 2012. Each file contained an audio/visual recording from a vehicle identified
as GPD01, but none contained audio of the shooting.  Id. at 88. According to Mr. Primeau, Chief Baum and Mr. Eifert
told him that Somero was in GPD01 on the day in question.  Id. 82-83. Defendants strongly contest that point now.
See Def. Post Evid. Br. at 5, ECF No. 116. See also Pl. Supp. Br, at 5, ECF No. 85; Def. Resp. Supp. Br. At 13, ECF
No. 88. Regardless, Mr. Eifert testified, and Plaintiff does not appear to dispute, that the search parameters would
have returned all audio/visual recordings for the date in question, regardless of the vehicle they were from. Evid.
Hearing Tr. II at 170. In other words, Mr. Primeau was unable to find any recordings from Somero's car regarding the
Reddie shooting. Mr. Primeau found no audio problems or other defects in the 92 recordings from GPD01 made in
early February. Evid. Hearing Tr. III at 89-90.

5.
During the evidentiary hearing, witnesses testified about the operation of the ProVision system and interpreted the
metadata found on the otherwise inoperable compact disc. Plaintiff's expert, Edward Primeau, has worked in the
audio/video surveillance field for over thirty years.  Id. at 62. In that time, he provided audio/video authentication and
enhancement services, as well as evidence recovery services.  Id. at 63. At the evidentiary hearing, Mr. Primeau
explained that although the compact disc provided to the MSP did not contain any audio/visual files, it contained
"metadata."  Id. at 65. According to Mr. Primeau, metadata is "information about the file such as when it was created,
the system it was created on, the date it was created, the size of the file."  Id. at 66. This metadata can be found using
special software programs. Id.

The compact disc provided to the MSP contained fourteen ".[*9] xspf files."  Id. at 69. These files act as a kind of
directory or playlist: they point towards the location of the underlying audio/visual recordings. Id. These .xspf files
are generated by the VLC Player software, a media player used by the Grayling Police Department.11  Id. at 71.
According to Mr. Primeau, .xspf files are created through a multi-step process. First, an audio/visual file must be
accessed on a computer.  Id. at 72. Second, the file must be opened in the VLC Player. Id. Third, a playlist file had to
be created via the VLC Player, named by the user, and then saved. Id. Mr. Primeau was able to recover metadata
contained in the .xspf files which provided information about the underlying but now missing audio/visual recording
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files.  Id. at 72. First, he explained that each of the 14 .xspf files were renamed by a user and contained "Reddie" in
the filename.  Id. at 72-73. He further testified that the metadata indicated that each recording was exactly five
minutes long12 and that all fourteen recordings were created on February 3, 2012.  Id. at 73. The metadata also
revealed that the recordings were from GPD02. In summary, Mr. Primeau testified that the metadata showed that
fourteen audio/visual recordings, which were each five minutes long, were made on February 3, 2012.  Id. at 74.
Those recordings were then opened in the VLC Player and fourteen playlist files were created. Id. Those playlist files,
but not the actual audio/visual files, were then saved to the compact disc that was provided to the MSP. Id. When
asked to confirm that the metadata proved that audio/visual recordings existed at some point in time, Mr. Primeau
explained that VLC Player would not be able to make or save the playlist files unless there was an audio/visual file. 
Id. at 75-76. In order to have functionality, VLC Player must open an actual audio/visual file. Id. However, he admitted
several times that there was no way to know conclusively whether the recordings made in this instance contained both
video and audio or only video.  Id. at 116, 140.

Mr. Primeau further testified that, if a user was attempting to burn audio/visual recordings from an SD card to a disc,
loading the files in VLC Player is both unnecessary and "clunky."  Id. at 76. Instead, a user could simply insert the SD
card into the computer, insert a blank disc, and directly copy the files from the SD card or computer to the disc. Id.
When asked what the use of the VLC Player indicated to him, Mr. Primeau opined:

It indicates to me that the operator of this process was very knowledgeable of taking data, putting it onto a
computer and being able to open it and view it in a player, that wasn't the Pro-Vision player, and save it as
a playlist file, and create a name for it to help organize all of the content.

Id. at 78.

Mr. Primeau also testified that Grayling Police Department officers sometimes utilized the simple two step approach
rather than unnecessarily using the ProVision software.  Id. at 85-86. During his search of the Grayling Police
Department computer , Mr. Primeau found evidence that, on December 5, 2012, an individual logged into Officer
Somero's account "created [*10] a video disk by dragging and dropping files from an SD card to his computer and
then from the computer onto a compact disc."  Id. at 86. As already mentioned, Mr. Primeau recovered 92 recording
files from GPD01 when he searched the Grayling Police Department computer.  Id. at 132. He testified that none of
the files were .xspf files, meaning that the person who downloaded the files did not use the VLC Player to transfer the
files. Id.

Mr. Primeau was asked why an individual would choose to use VLC Player to transfer recordings from an SD Card to
a compact disc.  Id. at 87. He explained that using VLC Player was "pretty much unnecessary," and that the only
reasons he could think were "to rename the files" or "view the files." Id.

Detective Wesley Smith13 also testified at the evidentiary hearing. He confirmed that the metadata on the compact
disc indicated that someone had to affirmatively name the underlying audio/visual files.  Id. at 39. He also provided
several possible reasons why the compact disc might include the .xspf pointer files but not the actual recording files:
equipment failure, operator error, or intentional deletion.  Id. 41-43. He admitted that the .xspf files indicated that
audio/visual recording files had existed at some point, meaning that equipment failure was an unlikely explanation.  Id.
at 43. At least, the existence of the pointer files indicated that there was not a complete failure of the recording
system. Detective Smith further testified that, after talking with two other MSP computer specialists, he concluded that
user error was the most likely explanation for the missing files.  Id. at 51-52. When asked how he concluded that user
error was the likely explanation, Detective Smith explained that, given the metadata on the disc, equipment failure was
unlikely.  Id. at 56. He further opined that intentional deletion was unlikely because there were better ways to destroy
data than to create the .xspf pointer files.  Id. at 58.

6.
The witnesses who testified about the operation of the ProVision and VLC Player systems agree that some files (in
this case, the .xspf files) are saved onto the computer when a compact disc is burned. See Evid. Hearing Tr. III at
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31-32, 47-48, 52, 121. Even if the user does not affirmatively save the recording files to the computer hard drive, the
files will be saved in the computer's temporary directory prior to burning the compact disc. Id. Although files in the
temporary directory are not automatically saved by the computer (and thus are eventually overwritten), computer
experts are frequently able to recover files stored in the temporary directory.  Id. at 48, 54. However, because the files
in the temporary directory were not transferred to the Grayling Police Department's new computer, there is no way to
recover any remaining fragments that might have existed on the old computer.  Id. at 54, 95-96.

D.
Defendants contend that Deputy Klepadlo's vehicle was not equipped with an operable recording system on the date
in question. Def. Resp. Supp. Br. at 8-9. See alsoSekely Supp. Rep. at 1; Wakefield Dep. at 21-22, ECF No. 85, Ex. F.

When questioned [*11] at the evidentiary hearing, Sheriff Wakefield explained that the Crawford County Sheriff's office
had consistently experienced problems with the recording systems in use at the time of the Reddie incident. Evid.
Hearing at 103-105. The recording system utilized VHS tapes which were stored in the back of the vehicle. Id. Sheriff
Wakefield explained that, because the police vehicles would consistently drive over rough, dusty roads, the systems
would constantly break. Id. Commonly, the eject button on the VHS casing would become stuck, thus preventing the
officer from retrieving the tape.  Id. at 105, 107.

Klepadlo testified that, on the day of the Reddie shooting, his vehicle had a nonfunctional recording system in the
trunk.  Id. at 79. Specifically, the eject button was broken, thus preventing removal of the tape.  Id. at 96. Klepadlo
stated that the system would not record because the tape was not removable, but did not explain why the inability to
retrieve the tape resulted in an inability to record audio and video in the first place. Klepadlo explained that his car was
towards the end of its working life and thus "was not going to be getting fixed or repaired."  Id. at 81. Klepadlo further
stated that, because the system was nonoperational, he would not have been wearing a lapel mike in the day in
question.  Id. at 88.

According to Sheriff Wakefield, the recording system in Klepadlo's car became, to the best of his recollection,
inoperable near the end of January 2012.  Id. at 111. He also acknowledged that the system might have been
inoperable for longer than that if Klepadlo had not reported the problem.  Id. at 111-12. In 2011, an eject button on a
recording system in one of the Sheriff Department's vehicles was repaired. L-3 Mobile Repair Record, ECF No, 85,
Ex. J. When asked why only one repair record existed, Sheriff Wakefield explained "we just had numerous problems
with [the recording systems], and when they broke down, we just didn't use them anymore, because I knew I was in
the process of trying to procure some money to buy new systems."  Id. at 107.

Sheriff Wakefield further testified that he personally checked the recording system in Klepadlo's vehicle the evening of
the Reddie shooting.  Id. at 112. He represented that he told Rick Sekely, the Michigan State Police investigator, that
the recording system was not functioning.  Id. at 114. He denies telling Detective Sekely that Klepadlo's vehicle was
not equipped with a recording system.  Id. at 115. Detective Sekely testified, however, that Sheriff Wakefield informed
him that Klepadlo's vehicle did not have a recording system at all. Evid. Hearing I at 130. Detective Sekely did not ask
to personally inspect Klepadlo's vehicle, and Sheriff Wakefield did not suggest that Sekely should.  Id. at 133-34; Evid.
Hearing II at 114.

On April 13, 2012, the Crawford County Sheriff's Department received a notice to preserve evidence related to the
Reddie shooting. Evid. Hearing II at 116. The vehicle Klepadlo was driving on the day in question is no longer in use.
The current whereabouts of the car and recording system are unknown, [*12] but Sheriff Wakefield testified that the
recording system was likely "melted down and used for something else by now."  Id. at 128. Sheriff Wakefield was
unable to provide the date, even approximately, when the vehicle was decommissioned and the recording system was
destroyed, but suggested that it was unlikely that it happened before the notice to preserve evidence was received. 
Id. at 120. Despite that admission, Sheriff Wakefield also testified that he did not make an effort to retain the vehicle
and recording system.  Id. at 127. He acknowledges that maintaining the broken equipment, as proof that the system
was inoperable, might have been important, but stated that "once I realized [the system] was broke, honestly it meant
nothing to me after that."  Id. at 128-29.
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II.
As a preliminary matter, Defendants argue that sanctions are not appropriate under Federal Rule of Civil Procedure
37 because that rule does not govern pre-litigation destruction of evidence. Plaintiff contends that she is not seeking
sanctions under Federal Rule of Civil Procedure 37 . Pl. Suppl. Reply Br. at 1, ECF No. 92. However, the Court has
the discretionary power to sanction for evidence spoliation independent of Federal Rule of Civil Procedure 37 . Adkins
v. Wolever, 554 F.3d 650 , 652 (6th Cir. 2009).

To justify spoliation sanctions, Plaintiff has the burden of demonstrating:

(1) that the party having control over the evidence had an obligation to preserve it at the time it was
destroyed; (2) that the records were destroyed "with a culpable state of mind"; and (3) that the destroyed
evidence was "relevant" to the party's claim or defense such that a reasonable trier of fact could find that it
would support that claim or defense.

Beaven v. United States DOJ, 622 F.3d 540 , 553 (6th Cir. 2010) (quoting Residential Funding Corp. v. DeGeorge
Fin. Corp., 306 F.3d 99 , 107 (2d Cir. 2002)).

An obligation to preserve evidence arises when the party "'should have known that the evidence may be relevant to
future litigation.'" Byrd v. Alpha All. Ins. Corp., 518 F. App'x 380 , 384 (6th Cir. 2013) (quoting Beaven, 622 F.3d at 553
). See also Ross v. Am. Red Cross, 567 F. App'x 296 , 303 (6th Cir.) (upholding denial of spoliation sanctions because
defendant lost the evidence prior to learning of the potential lawsuit). The culpability element is satisfied if the
evidence was destroyed knowingly or negligently. Beaven, 622 F.3d at 554 (quoting Residential Funding Corp., 306
F.3d at 108 ). There is no requirement that the destruction occur with the intent to breach a duty to preserve. Id.
Finally, destroyed evidence is relevant to the moving party's claim or defense if the party makes "'some showing
indicating that the destroyed evidence would have been relevant to the contested issue."' Id. (quoting Kronisch v.
United States, 150 F.3d 112 , 127 (2d Cir. 1998)). Although the party seeking sanctions may "'rely on circumstantial
evidence to suggest the contents of destroyed evidence,'"  id. at 555 (quoting Byrnie v. Town of Cromwell, Bd. of
Educ., 243 F.3d 93 , 110 (2d Cir. 2001)), the evidence must be sufficient for "'a reasonable trier of fact [to] find that it
would support that claim.'"  Id. at 554 (quoting Residential Funding Corp., 306 F.3d at 107 ).

III.
Because Plaintiff is making a separate spoliation claim against Defendants Crawford County and Deputy Klepadlo
than she is making against Defendants City of Grayling and Officer Somero, the Defendants [*13] must be analyzed
separately. Plaintiff argues that Defendants City of Grayling and Officer Somero should be sanctioned because the
Defendants failed to retain the original recording files or create a compact disc containing the recordings. Plaintiff also
argues that Defendants Crawford County and Deputy Klepadlo should be sanctioned for spoliation because they
either failed to preserve and turn over the recordings from Deputy Klepadlo's car or because they ignored necessary
repairs. Pl. Supp. Reply. at 7. Both sets of Defendants utilized different recording systems and neither set of
Defendants had access to the other's system.

A.
The majority of Plaintiff's argument for spoliation sanctions focuses on the compact disc provided by Defendants City
of Grayling and Officer Somero that included metadata but no actual recordings. Accordingly, that argument will be
analyzed first.

1.
The initial question is whether the City of Grayling and Officer Somero had control over the evidence and a duty to
preserve it. There can be no dispute that Defendants had an obligation to preserve any potential recordings of the
circumstances leading to Mr. Reddie's death. Defendants' current position is that it did not receive the notice to
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preserve evidence which Plaintiff sent several weeks after the incident. Based on Chief Baum's testimony at the
evidentiary hearing, however, there is reason for skepticism about that representation. If, as Chief Baum nonchalantly
represented, he has not reviewed the file containing documents relevant to the Reddie incident for several years, then
perhaps the department simply misplaced or forgot about the notice. Regardless, Defendants admit that they did
receive the Freedom of Information Act request which Plaintiff sent in March 2012. If nothing else, that document
provided clear and unmistakable notice that Plaintiff was considering litigation in connection with the shooting and
death.

Even if Defendants had not received either notice, they would still have had an obligation to preserve audio/visual
recordings of the shooting. When police officers are involved in a fatal shooting, investigation of the events should be
expected. Here, all involved parties knew that there would be an investigation into whether the officers involved in the
shooting used excessive force, and the possibility of Mr. Reddie's estate bringing suit must also have been
anticipated. Police officer recording devices exist, in large part, exactly for situations like this one, where the officers
involved in the fatal shooting are the only witnesses. See Peschel v. City Of Missoula, 664 F. Supp. 2d 1137 , 1145
(D. Mont. 2009) (reasoning that "the obvious inherent value of the video recording" is that it would have allowed the
jury to determine whether excessive force was used without relying solely on witness testimony).14 Given the gravity
of the situation, the Defendants had a manifest duty to ensure that any potential recording of the incident was
preserved.

Likewise, the City of Grayling and Officer Somero both had [*14] control over the recording system and SD Card. As
discussed above, there is conflicting testimony regarding who downloaded the information on the SD Card and
transmitted the files to the Michigan State Police. However, there is no dispute that Officer Somero ejected the SD
card from the recording system in his car. Even if Officer Somero was not the one to download the card's contents to
the Grayling Police Department computer and then burn the disc, he had control over the evidence at perhaps the
most crucial moments: during and immediately after its creation. Even under alternative theories, like the proposition
that Officer Somero turned the SD card over to Chief Baum or that Chief Baum then worked with a Pro-Vision
representative to download and transmit the data, the City of Grayling clearly had control over the evidence during the
transfer and download process. And Somero's testimony establishes that he spent a significant period of time alone
with the SD card. Parties can be held liable for evidence spoliation even where they were not personally responsible
for the loss of the evidence. See Adkins, 692 F.3d at 505 (collecting cases). Despite promulgating several different
theories, Defendants cannot conclusively state who took custody of the SD card, where the SD card is now, or who
downloaded the SD card to the compact disc. This shell game cannot be reasonably accepted. If Defendants'
argument was adopted, it would incentivize police departments to store evidence carelessly and maintain minimal
records. Defendants cannot avoid responsibility for their failure to preserve what is potentially the best evidence of
what occurred in Mr. Reddie's apartment by disclaiming knowledge or records. Plaintiff has satisfied her burden of
establishing that Defendants City of Grayling and Officer Somero had control and possession of the evidence.

2.
The next question is whether Defendants lost or destroyed the evidence with a culpable state of mind. As already
established, negligence is sufficient to justify sanctions. Beaven, 622 F.3d at 554 (quoting Residential Funding Corp.,
306 F.3d at 108 ). Defendants argue extensively that Plaintiff has not provided evidence which shows that Defendants
are culpable in the loss or destruction of the recording. That is inaccurate. The testimony at the evidentiary hearing
established the following facts.

Somero triggered the recording system prior to entering Mr. Reddie's apartment. The metadata on the compact disc
provided to the MSP indicates that several recordings which contained audio or video (or both) were made by the
recording system in GPD02 on the day in question. The metadata further shows that the compact disc was burned on
February 28, 2012. Evid. Hearing Tr. III at 70. The metadata does not indicate whether the recordings included audio
from the lapel microphone. Detective Sekely requested copies of the recording files within several days of the
shooting. Defendants have not provided an explanation for the delay in burning and providing the disc to the MSP.
Likewise, Defendants have [*15] not explained where the SD card was during those three weeks or who eventually
burned the disc. However, Chief Baum testified that he did not have the technical knowledge to copy an SD card.
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Evid. Hearing Tr. I at 84. Thus, a recording existed at one point and the Grayling Police Department had possession of
the SD card containing those files for several weeks.

Defendants argue that the recording could not have contained audio of the incident, but that assertion is inaccurate.
Both Somero and Chief Baum have consistently represented that Somero's lapel microphone was not working on the
day of the incident, but they have presented no additional evidence of that assertion. Defendants have produced no
repair records or requests for repairs. At the time of the shooting, ProVision's sales literature represented that lapel
microphones would record audio at distances of up to 500 feet even if obstructed by buildings. The testimony of
Somero, Chief Baum, and Officer Clough is insufficient to establish that Somero's lapel microphone recorded nothing,
especially considering Somero's testimony that the lapel microphone sometimes did work.

Further, the metadata on the disc indicates that the files were opened through VLC Player and renamed to include
"Reddie" in the title. Mr. Primeau testified that using VLC Player is unnecessary if the user is simply trying to download
the files onto a disc. Rather, loading an audio/visual file in VLC Player is useful only if the user is renaming the files or
viewing the files. Here, it seems highly likely that whoever burned the disc also viewed the recordings. If the user
already knew which files were connected with the shooting, then there would be no reason to open them in VLC
Player and rename them. Rather, the user could have simply burned the files directly to the disc (the easier and
apparently typical method used by Grayling police officers). Opening the files with VLC Player is thus only necessary if
the user needed to view the recordings. Given that likelihood, the failure to properly burn the audio/visual files to the
disc is especially troubling. Perhaps the user mistakenly copied only the .xspf files and not the audio/visual files to the
disc. But it seems exceedingly unlikely that the Grayling Police Department did not confirm that the disc contained the
recording files before turning the disc over to the MSP, much less discarding the SD card.

Officers might be careless when burning discs in the context of a relatively immaterial incident. But this situation
involved a fatal shooting which the MSP was investigating. Defendants contend that the sequence of improbable
events—the broken equipment, missing SD card, improperly burned disc, replaced computer, and absence of repair
records—are the result of negligence, not purposeful destruction. But the simplest explanation for the missing
recordings, taking all evidence into account, is deliberate spoliation. Even if Defendants were merely negligent (and
there can be no doubt that Defendants' behavior exceeded mere [*16] negligence, even if it does not rise to
intentional misconduct), negligence is enough to justify sanctions.15 In short, the most reasonable conclusion is that
Defendants Somero and City of Grayling destroyed the missing evidence with a culpable state of mind.

3.
Finally, the recording evidence that was lost was relevant to Plaintiff's claims. An audio recording of the incident with
Mr. Reddie would be especially helpful because the only other witnesses are the officers and social workers who were
present at the shooting. Because the officers are defendants in this case, they do not furnish an impartial perspective
on what occurred. See Peschel v. City Of Missoula, 664 F. Supp. 2d 1137 , 1145 (D. Mont. 2009) (reasoning that "the
obvious inherent value of the video recording" is that it would have allowed the jury to determine whether excessive
force was used without relying solely on witness testimony). An audio recording of the encounter would easily resolve
many of the questions about Mr. Reddie's death, including whether Mr. Reddie was complying with officer instructions,
whether Mr. Reddie was acting belligerently, and whether anyone shouted that Mr. Reddie had a knife.

Defendants argue that the missing recording files could not be relevant because the audio recording was not
working and, alternatively, because the system would not have recorded accurately considering the distance and
obstructions impairing the signal. But Somero testified at the evidentiary hearing that the audio recording worked
sometimes.16 He further testified that it was impossible to know whether audio had been recorded until the files were
reviewed on a computer. But he denies ever opening or reviewing the recordings of the shooting. Defendants do not
argue that Mr. Reddie's apartment was further than 500 feet from Somero's vehicle, which is the distance ProVision
indicated that its system would record through obstructions. Somero also testified that he switched the microphone on
before the shooting. Thus, it is reasonably likely that audio of the shooting was recorded. For that reason, Somero's
and Chief Baum's confidence now and at the time of the shooting that no audio was recorded is more than puzzling.
Unfortunately, the missing files makes it impossible to confirm whether audio was recorded. If the audio/visual files on
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the SD card had been preserved, determining whether the lapel microphone worked would have been simple. The in-
car recording, which Defendants admit was recorded, would either contain the lapel microphone audio or would only
contain the in-car audio. See Evid. Hearing Tr. II at 58.

In the August 3, 2016, opinion and order concluding that summary judgment for Defendants was appropriate (but
withholding entry of judgment pending the evidentiary hearing on evidence spoliation), the Court emphasized that
Klepadlo could reasonably have believed that Mr. Reddie was armed. Plaintiff, anticipating that argument, asserted
that Mr. Reddie was not armed during the crucial moments because the knife was found, closed, almost six feet away
from [*17] his body. Plaintiff further speculated that Mr. Reddie dropped the knife after being ordered to do so. The
Court rejected that argument, reasoning that the knife's positioning was also consistent with Mr. Reddie dropping the
knife after he was shot. The Court continued:

[E]ven assuming both of Plaintiff's conclusions about the knife in Reddie's apartment—that Reddie did not
possess it and that it was always closed—are true, they do not affect the result in this case. Reddie's
actual possession of the knife is not relevant, based on the facts as they existed in Reddie's apartment, to
determining whether Deputy Klepadlo used a constitutionally reasonable amount of force. That is because
a reasonable officer in Deputy Klepadlo's position would believe that Reddie had a knife because [one of
the care workers] shouted that he did and he would have had no ability to verify that fact before being
faced with a rapidly developing situation.

August 3, 2016, Op. & Order at 9, ECF No. 84.

The recording from Somero's car would have potentially provided unbiased and incisive evidence regarding the most
relevant and contested facts in this case. It might have revealed whether someone actually shouted that Mr. Reddie
had a knife. If no one did, then Klepadlo would not have had a reasonable basis for believing Mr. Reddie was armed.
The recording might also have indicated whether the officers commanded Mr. Reddie to drop the knife. If Mr. Reddie
responded to the officers (perhaps by denying that he had a knife, or confirming that he had dropped the knife), those
words might have been recorded. The recording might also undermine (or corroborate) Defendants' testimony that Mr.
Reddie was playing loud music and acting belligerently. If a recording was found which contained audio evidence of
this type, serious questions about the validity of the testimony given by the Defendant officers and care workers would
be raised. And, because the testimony given by the Defendants would no longer stand unrebutted, summary judgment
would not be entered for Defendants.

Accordingly, the missing recording would have been highly relevant to Plaintiff's claims. See Kounelis v. Sherrer, 529
F. Supp. 2d 503 , 519 (D.N.J. 2008) ("In a case of one person's word against the word of another, the unbiased eye of
a surveillance camera would lend a great deal of credibility to one side's version of the events."); LaJocies v. City of
N. Las Vegas, No. 2:08-CV-00606-GMN, [2011 BL 438691], 2011 U.S. Dist. LEXIS 49046 , 2011 WL 1630331 , at *2
(D. Nev. Apr. 28, 2011) (holding that the missing videotape was relevant, even though it likely would have shown only
a portion of the altercation, because it "could have potentially assisted the jury" in understanding what happened)
(emphasis added).

Because all three elements of the Beaven test are met, sanctions for evidence spoliation will be imposed against
Defendants City of Grayling and Somero. The form of those sanctions, and the interrelation between the sanctions
and the outstanding motions for summary judgment, will be discussed below.

B.
Plaintiff argues that sanctions against the City of Grayling and Somero are justified on alternative grounds [*18]
because those Defendants did not comply in good faith with the Court's April 15, 2015, discovery order. First, Plaintiff
argues that the Defendants did not allow Mr. Primeau to physically inspect the computer, as ordered by the Court.
Second, Plaintiff argues that Defendants misled Mr. Primeau regarding whether certain recordings were from Mr.
Somero's vehicle. Regardless of whether Plaintiff's representations are accurate, sanctions are not necessary.
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Testimony at the evidentiary hearing established that Caleb Eifert, a technology consultant for the Grayling Police
Department, physically input commands at Mr. Primeau's direction during the search. Neither Defendants nor Mr.
Primeau argue that Mr. Eifert refused to comply with Mr. Primeau's directions or otherwise hindered the search. In one
instance, Mr. Eifert input broader search criteria than directed, but Mr. Primeau acknowledged that Mr. Eifert's search
would have encompassed all information sought by Mr. Primeau's originally requested search terms. Plaintiff has not
provided any evidence that they were prejudiced by the way the search was conducted.

There is a factual dispute regarding whether Chief Baum and other City of Grayling employees told Mr. Primeau that
Somero was in GPD01 on the day in question. Even if Defendants informed Mr. Primeau that the recordings came
from Officer Somero's car, Defendants have since clarified which car Officer Somero drove on the day in question and
which car the recordings came from. See Pl. Supp. Br, at 5, ECF No. 85; Def. Resp. Supp. Br. At 13, ECF No. 88.
There is no evidence that any false information that might have been conveyed to Mr. Primeau during the search
prejudiced Plaintiff. All parties now agree that Somero drove GPD02 on the day of the shooting. The parties also
agree that Defendants do not have possession of the recordings from GPD02 on that day. Any misrepresentations
made by Defendants during the search have had no impact on Plaintiff's case. Defendants will not be sanctioned for
noncompliance with the Court's April 15, 2015, order.

C.
Plaintiff also argues that spoliations sanctions are justified against Defendants Crawford County and Klepadlo.
Plaintiff has not provided any evidence that Crawford County or Deputy Klepadlo had any access to the recording
equipment in Officer Somero's vehicle or were involved in the alleged spoliation of the recordings on the compact
disc. Thus, Plaintiff's only argument that Crawford County and Deputy Klepadlo engaged in evidence spoliation is
that they did not turn over recordings from Deputy Klepadlo's vehicle. But Sheriff Wakefield testified at the
evidentiary hearing that the Crawford County Sheriff's office had experienced continuous problems with the
recording systems installed in the car. Both Klepadlo and Sheriff Wakefield testified that the system was inoperable
on the day of the shooting.17 More importantly, Klepadlo testified that, because the system was nonfunctional, he was
not wearing his lapel microphone. Plaintiff has not offered evidence [*19] to suggest that a recording ever existed.
Rather, Plaintiff argues that Crawford County and Klepadlo spoliated evidence because they failed to keep the
recording system in working order while installed and then did not retain possession of the equipment after they
replaced the recording system.

Plaintiff has not provided sufficient evidence of wrongdoing under either theory to justify spoliation sanctions. As
regards Plaintiff's failure to repair theory, Plaintiff is effectively arguing not that Crawford County failed to preserve
existing evidence, but rather that Crawford County's inaction resulted in no evidence being generated in the first place.
Although police officer recording equipment is an important and helpful innovation, Plaintiff has offered no support for
the assertion that Crawford County was under an obligation to keep the recording system in working order at all times.
Parties have an obligation to preserve evidence once they learn it may be relevant to future litigation, Byrd, 518 F.
App'x at 384 , but they do not have a duty to ensure that relevant evidence is created in the first place, especially
when the incident giving rise to the litigation has not yet occurred. Plaintiff has not provided any evidence which
suggests that Crawford County's decision to not immediately repair its recording equipment was made to prevent
Plaintiff from accessing relevant evidence. Accordingly, Crawford County's decision to not repair its recording
equipment does not necessitate spoliation sanctions.

Likewise, even though Crawford County later replaced its recording system and did not retain possession of the old
equipment, spoliation sanctions are not justified. Plaintiff has not provided any evidence that even suggests that
Deputy Klepadlo's recording system contained any relevant information. Crawford County has never indicated that a
recording of the Reddie incident existed. Because Klepadlo was not wearing his lapel microphone, no such recording
could exist. Absent some evidence that the recording system included relevant information, Plaintiff cannot show that
Crawford County had an obligation to preserve the replaced equipment or that the decision to replace the equipment
was made with "a culpable state of mind." Beaven, 622 F.3d at 553 . Accordingly, Crawford County and Deputy
Klepadlo will not be sanctioned for evidence spoliation.
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Even though the actions of Crawford County and Klepadlo did not constitute evidence spoliation under the Beaven
test, the Court is concerned about two remaining subjects. First, there is a factual dispute regarding whether Sheriff
Wakefield told Detective Sekely that there was no recording system in Klepadlo's car. According to Detective Sekely,
Sheriff Wakefield told him that there was no system and Detective Sekely recorded that fact in his report. Detective
Sekely relied upon Sherif Wakefield's representation and did not independently search the vehicle. Klepadlo's
representation that he was not wearing a lapel microphone during the shooting [*20] stands uncontested, so the
dispute over what exactly Detective Sekely was told is not material. But the uncertainty regarding whether Klepadlo's
vehicle was equipped with a recording system contributed to the MSP's investigation and presumably to its conclusion
that the shooting was justified. Second, Crawford County should have retained Deputy Klepadlo's vehicle. Sheriff
Wakefield admitted that his office received the FOIA request and notice to preserve evidence from Plaintiffs and then
subsequently disposed of the recording system. Even if no recording was ever made, Crawford County should have
maintained possession of at least the recording system to prove that it was inoperable. If Crawford County had
maintained the evidence, it would have put itself above reproach as regards the spoliation allegations.

IV.
Because Plaintiff has demonstrated that the City of Grayling and Somero spoliated evidence, the next question is what
degree of sanctions are appropriate. "District courts have broad discretion to craft proper sanctions for the spoliation of
evidence." Adkins v. Wolever (Adkins II), 692 F.3d 499 , 503 (6th Cir. 2012) (citing Adkins v. Wolever (Adkins II), 554
F.3d 650 , 652 (6th Cir. 2009)). Spoliation sanctions should be tailored to serve both "fairness and punitive functions."
Adkins, 554 F.3d at 652 . Further, the severity of the sanction should correspond to the party's culpability. Id. A party
who is unable to produce evidence because the party intentionally destroyed it will be treated more harshly than a
party who lost the evidence negligently. Appropriate sanctions can range from granting summary judgment, Adkins,
554 F.3d at 653 , to imposing a rebuttable presumption that the "missing evidence would favor the non-spoliating
party," One Beacon Ins. Co. v. Broad. Dev. Grp., Inc., 147 F. App'x 535 , 541 (6th Cir. 2005)), or simply instructing the
jury that they may infer the "missing evidence would favor the non-spoliating party." Id. The One Beacon court
described the rebuttable presumption as a "'middle ground' approach appropriate for negligent loss of evidence" and
described the inference instruction as a "particularly mild sanction for spoliation." Id.

As discussed above, Defendants' actions exceed mere negligence. At best, Defendants were remarkably reckless. At
worst, Defendants intentionally destroyed evidence which might have provided the only objective account of what
occurred in Mr. Reddie's apartment. If there was no evidence other than the testimony provided at the evidentiary
hearing, entry of summary judgment for Plaintiff might well be justified. However, the August 3, 2016, opinion and
order considered all of the available evidence of the events in Mr. Reddie's apartment. In that order, the Court
concluded not only that summary judgment should not be entered for the Plaintiff, but that summary judgment for the
Defendants was appropriate, pending the outcome of the evidentiary hearing. Defendants' actions regarding the
recordings from Somero's car suggest that the recordings undermined Defendants' theory regarding the shooting, but
the unlawfulness of the shooting has [*21] not been conclusively established. Given the absence of other evidence of
excessive force, summary judgment will not be entered for Plaintiff.

Rather, a rebuttable presumption that the destroyed recordings would have favored Plaintiff will be imposed. The jury
will be instructed that Defendants destroyed the recordings from Somero's vehicle. The jury will be further instructed
that Defendants bear the burden of proving that the contents of the recordings would not have favored Plaintiff. This
sanction is appropriate for two reasons. First, Sixth Circuit precedent describes the rebuttable presumption sanction
as a middle-ground in cases of negligent destruction of evidence. As already explained, Defendants' actions exceed
mere negligence, meaning that this sanction is, if anything, a more modest remedy. Second, Defendants have
repeatedly professed ignorance during this evidentiary dispute. Defendants purport to have no idea who took
possession of the SD card, where the SD card is now, who burned the disc, when the computer was replaced, when
the ProVision system was replaced, or whether the department received a notice to preserve evidence. It is unclear
whether Defendants' inability to answer so many questions is the result of grossly incompetent recordkeeping or
purposeful obfuscation. What is clear is that Defendants should not be allowed to profit from the missing information.
Accordingly, Defendants will bear the burden of persuading the jury that the recordings would not have favored
Plaintiff's theory of excessive force.
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V.
Several issues remain. The City of Grayling and Somero are being sanctioned, but Crawford County and Klepadlo did
not spoliate evidence. Accordingly, the interaction of the sanctions with Plaintiff's claims against Crawford County and
Klepadlo must be determined. Additionally, the outstanding motions for summary judgment must be resolved. Finally,
Plaintiff's motion for reconsideration of the Court's August 3, 2016, order must be resolved.

A.
If the presumption that the recordings from Somero's vehicle would support Plaintiff's claims is not rebutted at trial,
then the jury could reasonably find that Somero is liable for failing to prevent the use of excessive force. See Floyd v.
City of Detroit, 518 F.3d 398 , 406 (6th Cir. 2008) (explaining that an officer who fails to prevent the use of excessive
force can be held liable when the officer had reason to know excessive force was being used and had the opportunity
and means to prevent the harm). Accordingly, granting Somero's motion for summary judgment would be unjustified.
Further, summary judgment cannot be entered for Klepadlo. Klepadlo did not engage in evidence spoliation. However,
Klepadlo was the officer who fired the fatal shot. If the presumption that the missing recording would have revealed
evidence supporting Plaintiff's claims stands, and the jury finds against Somero, that conclusion would necessarily
involve a determination that Klepadlo acted with excessive force. It would further mean that the jury did [*22] not
believe Klepadlo's sworn testimony regarding what occurred in Mr. Reddie's apartment. The rebuttable presumption,
in combination with Plaintiff's other evidence of officer misconduct, thus raises a genuine issue of material fact
regarding whether Klepadlo acted with excessive force and whether Somero failed to stop that use of excessive force.
Summary judgment cannot be granted for the individual Defendants.

B.
However, Plaintiff's only claim against the City of Grayling and Crawford County is that their policies, procedures, or
customs resulted in deprivation of Mr. Reddie's constitutional rights under Monell v. Dep't of Soc. Servs. of City of
New York, 436 U.S. 658 , 98 S. Ct. 2018 , 56 L. Ed. 2d 611 (1978). As explained in the August 3, 2016, opinion and
order, "Plaintiff has not presented evidence that any of the concerning behavior was the policy of either municipality."
ECF No. 84 at 21. Even if the jury decides that excessive force was used against Mr. Reddie, that conclusion would
establish only a single incident of unconstitutional action by city and county employees. Because a single incident
does not by itself constitute an unconstitutional custom, the rebuttable presumption will not create a material issue of
fact as to whether the City of Grayling or Crawford County violated Monell.

Although Plaintiff may argue that Defendants' apparently longstanding practice and custom of ignoring needed repairs
to recording equipment constitutes a Monell violation, there is insufficient authority for that proposition. Indeed,
because there is no constitutional requirement that police departments utilize recording systems, a failure to repair
existing systems can hardly be unconstitutional. More importantly, Plaintiff's Second Amended Complaint does not
allege that Crawford County and the City of Grayling violated Monell by not repairing their recording systems.

Finally, Plaintiff could potentially argue that the testimony at the evidentiary hearing revealed a policy and practice by
the City of Grayling police of destroying adverse evidence in criminal investigations. However, the evidentiary hearing
established only one instance of evidence spoliation, albeit in several different stages. And Plaintiff's Second
Amended Complaint does not allege that the City of Grayling violated Monell via a policy of evidence spoliation. For
those reasons, that claim is not before the Court. But such a claim might exist, especially if, as Chief Baum admitted at
the hearing, SD cards were "misplaced" by Grayling Police Department officers in other cases as well. Regardless,
that question cannot be resolved because not raised in the allegations in the complaint and the evidence presented.
Plaintiff is the master of her complaint and chose not to allege a Monell claim based on evidence spoliation.
Accordingly, summary judgment will be entered for the City of Grayling and Crawford County.

C.
For the reasons discussed in the Court's August 3, 2016, order and in Section IV above, Plaintiff's motion for summary
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judgment will not be granted. Thus, [*23] the only remaining motion to resolve is Plaintiff's motion for reconsideration,
ECF No. 87, of the Court's August 3, 2016, order. Specifically, Plaintiff is challenging the Court's conclusion that
Defendants Somero and Klepadlo should be dismissed, pending the outcome of the evidentiary hearing. Plaintiff's
motion for reconsideration will be denied because the motion is moot. At the time Plaintiff filed the motion, neither
Somero nor Klepadlo had been dismissed. Rather, the Court declined to enter summary judgment until after the
evidentiary hearing on the spoliation issue was held. As explained, summary judgment will not be entered for Somero
or Klepadlo. Thus, Plaintiff is asking the Court to reconsider an order which was not actually entered and requesting a
remedy which has already been provided on a separate basis.

A motion for reconsideration will be granted if the moving party shows: "(1) a palpable defect, (2) the defect misled the
court and the parties, and (3) that correcting the defect will result in a different disposition of the case." Mich. Dep't of
Treasury v. Michalec, 181 F. Supp. 2d 731 , 733-34 (E.D. Mich. 2002) (quoting E.D. Mich. LR 7.1(g)(3)). Here,
granting Plaintiff's motion for reconsideration would not result in a different disposition because Plaintiff's preferred
disposition has already been ordered.18 Plaintiff's motion for reconsideration will be denied as moot.

VI.
Accordingly, it is ORDERED that Plaintiff's motion for spoliation sanctions, ECF No. 57, is GRANTED in part. The jury
will be instructed that Defendant Somero and the Grayling Police Department destroyed the recordings from Somero's
vehicle. Defendants will bear the burden of proving that the destroyed evidence would not have favored Plaintiff.

It is further ORDERED that Defendants' motion for summary judgment, ECF No. 55, is GRANTED in part and
DENIED in part. The Defendants City of Grayling and Crawford County are DISMISSED.

It is further ORDERED that Plaintiff's motion for default judgment, ECF No. 57, is DENIED.

It is further ORDERED that Plaintiff's motion for summary judgment, ECF No. 58, is DENIED.

It is further ORDERED that Plaintiff's motion for reconsideration, ECF No. 87, is DENIED as moot.

It is further ORDERED that the Scheduling Order is AMENDED as follows:

Pre-trial Disclosures: February 27, 2017

Motions in Limine: March 14, 2017

Final Pretrial Order and Jury Instructions Due: April 4, 2017

Final Pretrial Conference: April 11, 2017 at 2:00 p.m.

Trial: April 25, 2017 at 8:30 a.m.

Dated: January 17, 2017

/s/ Thomas L. Ludington

THOMAS L. LUDINGTON

United States District Judge

fn 1
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Evid. Hearing Tr. I, ECF No. 108.

fn 2

Evid. Hearing Tr. II, ECF No. 114.

fn 3

Evid. Hearing Tr. III, ECF No. 115.

fn 4

Klepadlo is the individual who fatally shot Mr. Reddie.

fn 5

Somero was present at the scene but did not fire the fatal shot. Plaintiff's claim regarding Somero is that Somero
did not prevent the use of excessive force by Klepadlo.

fn 6

Notably, Officer Clough also testified that she would save recordings only if there was audio of the incident. See 
id. at 53.

fn 7

Detective Sekely did not investigate independently to confirm that the audio recording equipment in Somero's
vehicle was nonfunctional.  Id. at 129.

fn 8

This sequence of briefing was ordered by the Court in the August 3, 2016, order which concluded that summary
judgment for Defendants was appropriate pending resolution of the evidence spoliation claims. ECF No. 84.

fn 9

Chief Baum does not remember who he talked to at the scene and did not recognize Detective Sekely in court.  Id.
at 120.

fn 10

Metadata contained on the compact disc indicates that the disc was not burned until February 28, 2012, almost
four weeks after the shooting. Hearing Tr. III at 44.

fn 11

Mr. Primeau later provided additional information about the software: VLC Media Player is "a software program
that interprets audio and video information from a digital format into an analog format so that you could see it and
hear it.

fn 12
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Mr. Primeau testified that all of the ProVision recordings he recovered or reviewed metadata for were five minutes
in length.  Id. at 112. He postulated that a new recording was automatically initiated every five minutes to prevent
the recording of the entire incident from being lost if a certain section of the recording became corrupted.  Id. at
113, 130. When asked if this feature would safeguard against some kinds of human error—specifically, removing
the SD card from the computer before all the files had finished burning to the CD—he agreed that all files which
had finished downloading would remain on the CD.  Id. at 113-14.

fn 13

Detective Smith leads the MSP's internet crimes office.

fn 14

Defendants argue that Peschel is legally and factually distinguishable. First, Defendants argue that the decision in
Peschel was based in part on Federal Rule of Civil Procedure 37 . Although the court in Peschel does consider
Rule 37 in making its determination, the court's reasoning is instructive regardless of the basis for the sanctions.
Peschel is factually analogous because it involves a claim for excessive force brought against police officers where
a recording of the incident existed but was lost. Defendants argue that there is no proof that a recording ever
existed here, but the rationale regarding evidence spoliation sanctions outlined in Peschel is instructive regardless.
More importantly, there is conclusive proof, discussed below, that a recording of some kind did exist.

fn 15

Defendants argue that: "the City did not have a culpable state of mind, especially considering: (1) that it was
understood that there was no recording from Somero's lapel mike; and (2) the City produced to the MSP what it
believed was a copy of the SD card, but later learned that it had simply made a technical error." Post-Hearing Br.
at4, ECF No. 116. The first argument is addressed above. Defendants' second argument is likewise inaccurate.
Besides improperly copying the SD card, Defendants also failed to back up the SD card and then lost the SD card
itself. This blatant disregard for chain of custody and other evidence protection procedures far exceeds mere
"technical errors." Defendants' argument would also require the Court to believe that Defendants did not test the
disc before giving it to the MSP and disregards the fact that Chief Baum did not respond when Detective Sekely
asked why the disc was inoperable.

fn 16

Officer Clough testified that the lapel microphone never worked in GPD02. But no records of repair requests have
been produced. Further, Officer Clough testified that she always required help to download files from SD card to a
compact disc. Evid. Hearing Tr. II at 56-57. She also admitted to not being "tech savvy." Id.

fn 17

Detective Sekely testified that Sheriff Wakefield told him that there was no recording equipment in the vehicle.
Sheriff Wakefield contends that he simply told Detective Sekely that the equipment was inoperable.

fn 18

Even if Plaintiff's motion for reconsideration were not moot, it would be denied. Plaintiff has not shown any
palpable defects in the Court's reasoning in the August 3, 2016, order. Rather, Plaintiff merely reasserts arguments
and evidence already considered and rejected by the Court as insufficient to create a genuine issue of material
fact.
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General Information

Judge(s) THOMAS LAMSON LUDINGTON

Topic(s) Civil Procedure

Parties MICHELLE VAN BUREN, Personal Representative for the
ESTATE OF WILLIAM REDDIE, deceased and WILLIAM
REDDIE, Plaintiff, v. CRAWFORD COUNTY, CITY OF
GRAYLING, JOHN KLEPADLO, and ALAN SOMERO, in their
individual and official capacities, Defendants.

Court United States District Court for the Eastern District of Michigan

Date Filed 2017-01-17 00:00:00
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